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Foreword

T 7eie sssvor of human social institutions there often
comes & time when the basic principles upon which
such institutions rest need to be subjected 1o an inten-
sive and critical reappraisal in the light of modern and
changed conditions. This reappraisal may determing
whether the particular institution is to continue as
Yefore, whether it must be directed into new channels,
or whether its usefulness is at an end and it must make
way for 2 completely new tnstitution. As a social insti-
tation, law and #is various branches ave also subjected
to such probative inquiry when there arises a question
in the minds of the public, lay and professional alike,
as fo whether a certain division of law continues to
satisfy the need for which it was created, whether its
direction of growth is progressive, setrogressive, or
static Whenever the demand for such re-examination
becomes intensive, it can be felt that there is an under-
tying dissatisfaction with the functioning of the specific
field of taw, which, if ignored, can lead to undesiable
consequences.

Upan critical examination into 2 division of law
under attack, it hos in many fastances been demon-

strated that junsts, losing sight of the fact that funda-
mental conditions have become com

nevertheless persist in their attem
cilic doctrines of a branch of faw

pletely altered,
pt to utilize the spe-
in an area of relation-
<&
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1 meeE susTony of human social institutions there often
comes a time when the basic princip!es upon which
such institutions rest need to be subjected to an inten-
sive and critical reappraisal in the light of moder and
changed conditions. This reappraisal may determine
whether the particular institution is to continue as
before, whether it must be directed into new channels,
or whether its usefulness is at an end and it must make
way for 2 completely new nstitution. As a soclal insti-
tation, law and its various branches are also subjected
to such probative inquiry when there arises a question
in the minds of the public, Jay and professional alike,
as to whether a certain division of law continues to
satisfy the need for which it was created, whether its
direction of growth is progressive, setrogressive, or
static. Whenever the demand for such re-examination
breomes intensive, it can be felt that there is an under-
lying dissatisfaction with the tng of the specific

field of taw, which, if ignored, can tead to undesirable
consequences,

Upan critical examination into 2 division of law
under attack, it has in many instances been demon-
strated that jurists, losing sight of the fact that funda-
mental conditions have become completely altered,
nevertheless persist in their attempt to utilize the spe-
edie doctrines of 2 branch of law in an aren of relation.
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ships which that law was not designed to cover and
could not effectively cover. In such circumstances it
becomes necessary to prune the law~to cut away the
deadwood of overextension—in order to restore con-
tours. A complete rejection is neither requisite nor de-
sirable. International law finds itself in such a position
today. Its principles and rules are called upon to regu-
late relationships for which they were not fashioned,
hence their operation can at best be but faulty, This
then is the thought underlying Ann Van Wynen
Thomas™ study on the clash of ideals between inter-
national law and communism.

Within the period which has elapsed since the close
of World War 11, it has become apparent that men
bave sought to adjust international law to new and
more difficult world conditions. This process of adjust-
ment has not only demonstrated but emphasized the
close affinity between international law and the goals
of democracy. The problem in the field of international
law today does not relegate itself to a nced for a more
perfecet international law but rather becomes a prob-
lem of method, that is the manner in which the free
nations of the world can extend the socicty which nur.
tured international law and for which it was created.

The struggle between international law and com-
munism, as viewed from their traditional fundamental
backgrounds, highlights the fact that the idealistic and
cthical concerns of internatianal law are essential today
in the strategic battle for the survival of democracy.
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s ng idle postulate to state that totalitarian regimes
};e phﬁosopI}’ﬁcaﬂy incompatible wit'h the tradmof\al.
Taw of nations, To make the glorification and extension
of the state the paramount objective of public pohcy
is to destroy the whole conception of a co-ordinated
bratherhood of nations promoting ethical values of
the individual. N

The key to the understanding of the functions ful-
Blled by any legal system, national or intemational,
Ties in the structure of its social background. Interna-
tional law, based on democratic principles, has been
a method of evolution, 2 developing conception of
human worth springing from Chuistianity and the doc-
trine of the rights of man. It is not a finished product
by any means, but it cannot be applied to a society
which has no reverence for the dignity of the indi-
vidual, a society which eyes mankind from a com-
pletely mechanical point of view and consigns history
to an economic fate. In such woeful circumstances,
the false premise that there is between the democ.
racies and the totslitarian governments 2 uniting force
working for a common good—such as the force of
international law—is not ouly unrealistic but exceed-
ingly detrimental to the usefulness of internationa) law,

This does not signify that there should be no further
growth in intemational law, but rather that there
should be a redirection of growth. There must be a
more courageous recourse to what we have and a
bolder correctional course toward the deficiencies of
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ships which that law was not designed to cover and
could not effectively cover. In such circumstances it
becomes necessary to prune the law~—to cut away the
deadwood of overextension~in order to restore con-
tours. A complete rejection is neither requisite nor de-
sirable. International law finds itself in such a position
today. Its principles and rules are called upon to regu-
late relationships for which they were not fashioned,
hence their operation can at best be but faulty. This
then is the thought underlying Ann Van Wymen
Thomas™ study on the clash of ideals between inter-
national law and communism.

Within the period which has clapsed since the close
of World War 11, it has become apparent that men
have sought to adjust international law to new and
more difficult world conditions. This process of adjust-
ment has not only demonstrated but emphasized the
close affinity between international Iaw and the goals
of democracy. The problem in the ficld of international
law today does not relegate itsclf to a need for a more
perfect international Jaw but rather becomes a prob-
lem of method, that is the manner in which the free
nations of the world can extend the society which nur-
tured international law and for which it was created.

The struggle between international Jaw and com-
munism, as viewed from their traditional fundamental
backgrounds, highlights the fact that the idealistic and
ethical concemns of international Iaw are essential today
in the strategic battle for the survival of democracy.
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international Jaw. In the final analysis international law
can only maintain its existence through guidance by
the non-tangible: by the moral absolutes of the spirit.
By insisting on ethical means toward whatever ends,
by reconciling tradition with reason, by building on
the dignity of the individual, international Jaw ex-
tends a guiding light and becomes basic to creative
statesmanship.

The author by education, interest, and experience
is thoroughly qualified to deal with this important
subject. 1t has been my pleasure to review her research
in the Southern Methodist University Graduate Law
School, and I have been decply impressed by her
thoroughness and sincerity. I commend her thought-

provoking analysis,
Rooert G. Stoney
School of Law

Southern Mecthodist Unicersity

April 15, 1953
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Introduction

i TWENTETE CENTURY HAS WITNESSED & profound
transformation in international society, a transforma-
tion which internatianal law can mo longer afford
fo fgnore. Admittedly, interational law can never
achieve even partial stability if it reacts ta every con-
stitutional, economic, or social change in the Life of
ene or of several of the members of the family of
nations’ But on the other hand, where the social basis
of the pational law of a number of states has under-
gone revolutionary and drastic philosophical changes,
it would be the folly of destruction for students of
fnternational taw to igore these great political and
social upheavals.

From the earliest times to the present, and in all
countries, there has been a close relationship between
legal and maral notions.* And while there are many
legal rules of a mere regulatory nature, having no
pasticular moral significance, the general rules of legal
conduct are supposed to reflect, and in fact necessarily
tend to reflect the ethical standards of the commu.
vty Thus, international law has abways been predi-
cated on certain fundamental moral and ethical valoes
to which civilized nations subseribe, even if at times
their practives have vatied from their faith* Bat today
vardous states, controlling the lives and destinies of
millions of people, have repudiated these basic woral
1
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Ethical and Moral Nature
of International Law

TewnE ARE VARIOUS DEFINITIONS of international Jaw,!
all of which are plausible, for it is the privilege of
every writer to delimit and designate his discipline as
he thinks £t so long as there is historic continuity and
00 seriws disruptive break with past learning and past
experience in the feld* For the purpose of this study,
international law is defined as a system of jusispru~
dence consisting of general principles of right, equity,
ﬂ“d‘ 0 sanism £ dad “?0“ tahlichiod Suse
toms and acts of states and vpon international agree-
ments not inconsistent with standards of fustice which
Christian and eivilized states recognize as obligatory
in their relations and dealings with each other as well
as with the citizens and subjects of each.

Inter 1w is

d, therefore, not only
of rules, but also of principles, conceptions, aud stand-

ards, and from the standpoint of civilized continuity,
the latter ore far more important than the former,
3



2 COMBMUNISM VERSUS INTERNATIONAL LAW

standards, and, a fortion, they can therefore have little
faith in the jural principles evolved therefrom.

The power which these new and finally destructive
ideologies exert over the minds of men requires the
world to face again the problem of the primary pre-
suppositions of all international existence. It is now
evident that no durable international settlement can
possibly be arrived at unless the nations of the world
accept certain common convictions and common
standards as a maiastay of their own lives and of their
relations with each other. Political and legal commit-
ments require a certain amount of natural sympathy
among the cojurors. The fact alone that nations share
a number of interests does not necessarily guarantee
an international community. There must be agreement
upon certain prineiples of behavior, fortified by agree-
ment upon some fundamental values and belicfs. In
the final analysis, all theories for international order
depend on a willingness of nations to live together in
harmony, and this willingness itsclf depends, in tum,
upon same underlying unity of an ethical nature. Inter-
national law, or the legally binding part of the inter-
national social order, is perhaps the cthical minimum,
that is, that portion of the social order whose enforce-
ment the intemational community must sccure for its
bare survival. Hence, where there is no measure of
agreement between nations on the minimum essen-
tials underlying international law, there can be little
hope for a peaceful and unified international order.
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Despite the fact that moral experiences are alfﬁcul;
to explain, the very growth of civihz:l.hon is, in one 0
jts aspects, the growth of the consclousness of ng.hs
and wrong, and of collective wisdom {n applying it.
Our civilization is what it is and where it is because
of our choice of a scale of values. What men actually
espouse ar sejeet depends upon what they expect of
themselves and approve or disapprave in others, upon
what they consider as of supreme worth and impor-
tance, what of only incidental concem, and what of
no account at all: or brielly, depends on their moral
outlook on life. Whenever men group together and
approve of a given standard of morality, they must
speak finally in terms of law.® Law permits morality
1o grow, and as it grows the standard of law is ele-
vated, and morality is further advanced, for the two
have reciprocal influence.”

Admittedly, from one age to another, the designa-
tion of pasticular actions as morally right and wrong
changes, and sotieties in one stage of civilization are
apt to diffes widely from societies in another stage in
the application of their ideas of good and evil.” Such
differences are entisely tenable in a world subject to
man’s influcace as a shaper of his material and mental
environment. But no civilization can Yive or continue
to grow wnless it successfully accumulates from gen-
eralion to gencration its collective experiences of good ,
““;3 ewil. The precise denotation of the word “good”
will change as eircumstances change, the connotatigns
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These principles, conceptions, and standards are de-
rived from considerations of an ethical nature; they
concem that interrclated complex of ideas which cen-
ters around the notions of right and wrong, justice and
humanity, and attempt to blend these ideas into a -
coherent basis for the system of intemational law.?

In the affairs of nations, as in the affairs of humans,
there is often no absolutely demonstrable right course
te follow among the many combinations that are pos-
sible in any given situation.' Yet there are some solu-
tions which can be excluded as wrong, even if there
is no one solution which can be plainly marked right,
There is thus in international law an established idea
of value which is basal to the conception of ethics,
and the essential role of this value concept is that it
supplies a scale to measure international conduct, be-
ginning with the highest and most fundamental vis-
tues, passing through the less meritorious actions, then
on to incidental offenses, and finally terminating in
despicable actions.?

Moral experiences are part of the daily life of hu-
manity. All right-minded men experience a sense of
duty, of decency, of faimess, of guilt, of remarse, of
humiliation, of unsclfishness, or of intermediate dis-
interested attitudes. Yet jt is impossible to define
morality exactly or delincate it scientifically. Perhaps
the best approach is that of Lin Yutang:*

Understanding the rainbow is physies,
but delight at the rainbow fs morality.
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one, in international affairs. ts chief function would
then seem to be to reinforce state policy~to bolster
power palitics by ideological appeals.”

These who flatly deny the possibility of interna-
tional morality naturally contest the existence of an
international community®® Nevertheless, it can he
pointed out that there is a widespread assumption of
the existence of some sort of family of nations, for
people talk, and within certain limits behave, as i
there were 2 world community.”* Most people would
recognize a certain sense of obligation to humanity as
a whole~not necessarily an altruistic obligation, since
the instinct for self-preservation may play a consid-
erable part in such reactions as, far exarple, support
for a world fight against infectious diseases, or for
safety and justice for travelers, or for an international
control of dang drugs. But ver the under-
lying motive, a great body of comman interests makes
for co-operation, and from this co-operation arises the
international ity; and any ity re-
quires, for o minima] stability, an agreement on at
least o few fundamental moral precepts.t*

Students of tatemational law who feel that morality
does have an important function in international so-
ciety™ point out that governments continually appeal
to the principles of right and justice in theyi’r gxplz
matie notes, treatics, and other communieations ? d
that states adhering to intemnational tribunals ‘o?:len
sgree 1o the settlement of disputes on grounds of
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of the words used to express different aspects of good-
ness will grow wider and deeper; but the jdeas bebind
the words cannot become less in value if a civilization
is to continue, for once a civilization wholly discards
an idea of good or cvil, or suffers it to decay or lose
capacity for growth or change, disaster is inevitable.

The question of whether or not mornlity has any
function in international society has been answered
both in the negative and in the positive. The negative
approach declares that the relations between states
are governed solely by power, and that morality plays
no part in them.”* This view, that no ethical standards
are applicable to relations between nations, can be
traced from Machiavelli through Spinoza and Hobbes
to Hegel in whom it found its most finished and thor-
aughgoing expression, For Hegel, states are complete:
and morally self-sufficient cntitics, and the relations
between them express only the concordance or con-
flict of independent wills not united by any mutual
obligation.”

This theory would destroy in advance the possibility
of an ethical understanding among men, and of a well-
founded international law. Therefore, modemn inter-
national legal scholars with the pragmatic bent of
mind* tend to soften their negative by pointing out
that as Jong as statesmen and others who influence the
conduct of international affairs agree—whether hon-
estly or dishonestly—in their declarations that states
have moral dutics, morality has a role, though a minor
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of Chancelfor Kent, who, in his Commentaries on
American Law, wrote:

States... are to be considered as moral persons, having a pub-
Lic will capable and frec to do right and wrong, inasmuch as
they are collections of individuals, each of whom carries with
him Into the service of {be community the same binding law

of morality and religion which ought to control his conduct
in private el

1f it be canceded that there are ethical principles for
states, the question then arises of the purpose and im-
portance of such principles. This can be readily an-
swered, for international morality provides the key to
the understanding of the functions fulfilled by inter-
national law, and also serves as the main agency for
the growth and development of existing international
law?®

Every stage in legal evolution bears witness to the
close relationship between law and morals.® In primi-
tive legal systems law and religion wese inseparably
combined. As law and religion came to be distin-
guished, law remained organically associated with
morals and ethics. The Greeks and Romans, for exam-
ple, customanily identified jurisprudence with inquir-
fes as ta the right and the just, and had no disposition
to separate law and moraliyy ¥ During the Middie
Ages, law was considered 2 branch of theology and
was necessarily then associated with moral and ethica]

thunking.® With the advent of the Reformation came
one of the first phil phic efforts 1p

te law and



8 COMMUNISM VERSUS INTERNATIONAL LAW

*law and equity,” that is, in accordance with general
principles of justice as distinguished from any particu-
lar system of jurisprudence, thereby permitting tribu-
nals to call upon the principles of international mor-
ality as well as international law.* Even conceding
that states are not always circumspect in their rela-
tions with cach other, there is still evidence of a wide-
spread respect for ethical standards,

In the last analysis, the relations of states are the
relations of individuals. Neither domestic law nor in-
ternational law is self-creating or self-applying. “There
are men who govemn,” declares an ancient Chinese
proverb, “but there are no laws that govern.™ It is
impossible to evade the ultimate fact that the deeds
of states arc deeds of persons and affect persons.

Injurics and benefits to states by other states are fnjuries and
benefits to individuals by way of their political sclves. Who-
ever therefore touches a person raises an ethieal question;
and that question comes directly under the personal code of
the aggressor.®?

Accordingly, if there are ethical principles for persons,
there must be ethical principles for states. There may
be no moral code for nations in the scnse of formu-
Jated or codified rules,* but there certainly exist in
the minds of civilized men an “ought” and an “ought
not” with respect to group actions as with respect to
the actions of individuals,

This thesis finds powerful support in the teachings
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enforcement of the laws, and public adnﬁnish:fuon.“
Accordingly it became more and more nearly mpos-
sible to conserve domestic morality in statei which
denied morality a role in international affairs. W‘hen
Athens dealt as pure egoist with her allies, Athenians
began to deal as puse egoists with each ather, and
democracy was ruined® When Hitler trampled suth-
lessly on unoffending neighbors, intemally German
tumed upon German.™ As 2 matter of course internal

Jations tend to assimilate themselves to the morals

of external relations. It is impossible, therefore, if
states deal with cach other at o), to sbandon value

concepts of a moral and ethical nature, for whatever
instrumentality is substituted, that is then set up in
the place of respect and moral equality®®

Krabbe, the Dutch jurist, points out® that the rule
of law springs from the feeling or sense of right fn
each individual as 2 member of a community; and it
is this fecling or sense of right and not the positive
commands of the state which is the real basis for the
validity of law. The idea of the community is not lim.
ited to states ar paxts of states, buk oveddaps state
boundaries, and produces thereby the sense of right
of the international community. Each individua) as
o moral creature is presumed by Krabbe to have this
sense of right, and certain minor differences in the
sease of right between different national communi-
ties account lacgely for nationaf and state differences.
Law is then the witness and external deposit of &
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morals, but even then Jaw was considered as intimately
connected with moral ideas.®

This connection was continued until about the mid-
dle of the nineteenth century, when exponents of the
positivist theories of jurisprudence® sought to sever
completely law from morals. Instcad of the ethical
and moral values of carlier times, there were ad-
vanced the customs or principles of action which
emanated from the sentiments of the people of
given time and Jocality, or rules of action formulated
by a political sovercign which became intrinsically
just by the acceptance and promulgation of the state.
It was maintained that law is not that which is in
accordance with morality, it is not that which “ought
to be,” but rather that which “js.”"

The consequence of this philosophy, which became
widely diffused jn the nincteenth century, was an
ever increasing stress upon the practices of states,
more recognition being given to what nations did than
to abstract ideas of right and justice. Consequently,
as less emphasis was placed on the role of ethies in
international law, more emphasis was placed on power
and foree.® By the middle of the twenticth century,
this predominance of the power concept unchecked
by requirements of morality had erupted in vicious
cancess on the face of civilization, and had cfectively
impeded the advancement of international law.®

The prevailing cthical conception of any country
tends to express itsell in the making of the Jaws, the
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International Law and Natural Law,
Christianity, Democracy

INTERNATIONAL LAW AND NATURAL LAW

THE GENERAL DISSATISFACTION With the positivistic
jurisprudence of the nineteenth century has given rise
to more than one effort to salvage the more valid ele-
ments in the doclrines of natural law for use in inter-
national relations.* But the difficulty with this type of
approach to international Jaw is that there have been
various schools of natural law, cach of which has in-
terpreted the concept with different emphasis.
Theories of patural law can be traced back to
Greece in the fifth century s.c., when Greck savants
found in the conception of natural law a higher, un-
written law from which man-made law derived its
validay, and by which it could be tested? Certain
Roman jurists nterpreted natoral Jaw as that Jaw
which conformed 10 the natural order of the universe
and which extended its sway even to the lower ani.

13



12 COMMUNISM VERSUS INTERNATIONAL LAW

nation’s moral life; its history is the history of the
moral development of the race. Concepts of an ethical
nature, of necessity, are as much a part of the fabric
of international jurisprudence as the intricate and con-
fused records of international conduct.*®

1f the full significance of international Jaw is to be
appreciated, the actual practices of states must be
lined up side by side with the principles which should
guide states in their intercourse, for it is impossible
either to describe what is without reference to what
ought to be, or to theorize about what ought to be
without studying the actual practices of states.”*

Any nation so reckless of moral control as to seck
only its selfish aggrandizement, at whatever cost to
the world community, becomes and must become the
enemy of the world’s peace and order. Only when
nations accept the doctrine that they are bound to
conform to a minimum of morality does a true society
of nations begin to appear. One of the most funda-
mental tests of membership in such a society of states
must be the willingness and capacity to follow the
ideals which are considered fundamental.* Then the
individual nation and the association of nations can be
looked upon not as antagonistic, but as complementary,
as parts of one complete, organic whole. The method
of achieving such an end is the method of law.** The
pathway to that law is provided by cthics, for the
progress of civilized man is measured by his under-
standing and comprechension of moral values.*
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INTERNATIONAL LAW AND NATURAL LAW
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nation’s moral life; its history is the history of the
moral development of the race. Concepts of an ethical
nature, of necessity, are as much a part of the fabric
of international jurisprudence as the intricate and con-
fused records of international conduct.®

If the full significance of international law is to be
appreciated, the actual practices of states must be
lined up side by side with the principles which should
guide states in their intercourse, for it is impossible
cither to describe what is without reference to what
ought to be, or to theorize about what ought to be
without studying the actual practices of states.

Any nation so reckless of moral control as to seck
only its selfish aggrandizement, at whatever cost to
the world community, becomes and must become the
enemy of the world’s peace and order. Only when
nations accept the doctrine that they are bound to
conform to a minimum of morality does a true society
of nations begin to appear. One of the most funda-
mental tests of membership in such a society of states
must be the willingness and capacity to follow the
ideals which are considered fundamental.** Then the
individual nation and the association of nations can be
Iooked upon not as antagonistic, but as complementary,
as parts of one complete, organic whole. The methed
of achieving such an end is the method of law.* The
pathway to that law is provided by ethics, for the
progress of civilized man is measured by his under-
standing and comprchension of moral values.*!
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first principles at the back of and before practice; that
is to say, international Jaw cannot asise absolutely from
tmere practice of states alone; there must be some pri-
mary principles, some fundamental norms of right
conduct appealing to the mentality of mankind to
which to attach custom and practice.” In every com-
munity there appear these certain first principles upon
which the structure of law is reared. They can be
called "patural law,” “original Jaw,” “true law,” “fun-
damental law,” or “principles of morals and justice,”
it makes no difference. The question of where they
come from cannot, of course, be answered conclu-
sively; but for the purposes of intemational law it is
sufficient to note that they come into being and exist
whenever human beings create a common society
It should be erphasized that natural law thinking
has by no means been confined to the Western world,
f hoas it is characteristic of all civilizations.*
Thus, by tr ding d ti i 4

11

o
it has in the past laid the groundwork for a wider
accord on certain fundamental valuations and conse-
quently on the essential attributes of positive law.

INTERNATIONAL LAY AND CHRISTIAN CIVILIZATION

Different forms of inter
throughout the cousse of histo

! law have ppeared

ry. Even in antiqui
there was & Greek, a Mediterranean, a Hindg s:;n&z
Chinese int 2

1 Jaw., The rudi

y form of
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mals.” Hobbes and Spinoza conceived natural law as
synonymous with the force of nature;* Plato and Kant
deduced it from the moral ideal® Locke identified it
with the harmony prevailing in a remote primitive
state of uncorrupted nature,® while Aristotle regarded
it as intimately bound up with the essence of existing
society.” The rise of Christianity and the development
of Catholic doctrine divorced natural law from its
intimate connection with the physical universe and
grafted it to the corpus mysticum and to the spiritual -
unity founded upon grace which embraced the ter-
restrial as well as the celestial.?

The modern view of natural law differs in one im-
portant respect from the views which prevailed down
to the end of the eighteenth century. Prior to that
time, natural Jaw had always been defined as some-
thing essentially static~a fixed and eternal standard
of right which must, in the nature of things, be the
same yesterday, today, and forever. But toward the
end of the nineteenth century Stammler postulated a
natural Jaw “with a variable content.”® Natural law
under such a hypothesis no longer connotes something
eternal, fixed, and invariable, but rather refers to men’s
innate feeling at a given time or place for what “just
law” ought to be.

In its moral meaning, natural law has proved a pro-
lific source of thought on intemnational relations, and
its chief importance for the field of intemational law
Yes in its implication that there existed or exist some
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The causes which for a time restricted the app\ica}inn
of international Jaw to Christian nations were, in 2
sense, accidental rather than essential; and thus, w!{en
the political and cconomic necessity arose for makfng
international law applicable to nations holding beliefs
other than Christian, it was found that there was
nothing in the character of its fundamental principles ,
which needed to restrict its application to those be-
tonging to the Chaistian faith, for its applicability was
2 question of cicilization rather than of creed’ The
position which Christianity had occupied as a forma-
tive element in international law was then largely re-
placed by eighteenth- and ni th- y ideo-
lagreat standards which began under a philosophy of
ligh t and were expressed politically in vari-
ous forms of liberalism, humanitas

rianism, and democ-
racy.™ As the dignity and freedom of men, the power

of human reason over social and political conditions,
and the unity of civilized nations became the dominant
tendencies of Western political thought, the original
Christian source of international law and international
ethics receded into the background, and modern inter-
natioal law was transformed into a system of legal
and moral norms common to all civilized states?
This, of course, raises the question of the criteria
upon which 1t ean be decided whether a state belongs
to the ewvilized nations of the world. To the scholars
judges, and writers of the nineicenth century in llu’:
field of international baw this issue presented but fittle
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international law recognized by each of these groups
was restricted in operation to those states claiming 2
common ancestry, usually speaking the same lan-
guage, and holding similar religious, moral, and intel-
lectual convictions.*®

In a similar manner, modern intemational law
sprang from the interstate relations of a certain group
of nations, namely those which were formed upon dis-
solution of the Empire of the West, and which had
shared for many generations in the consciousness of
a common allegiance to the Holy Roman Empire."
By the time the medieval system disintegrated, a
Christian philosophy of life had been the guiding force
of the greater part of Europe for a number of centu-
ries, and had fostered a code of ethics generally
accepted not merely as to its broad outlines but also
as to the way in which Christian values were to be
applied.® The uniform allegiance of the medieval
community to the jurisdiction of the pope and em-
peror was replaced by principles of Christian law.
These principles grew with the mental growth of the
nations of Europe and were part of the stock of ideas
which colonists from the continent carried to other
quarters of the globe.

Most ethical systems spring from a religious source
and are the product of a gradual rationalization of
religious values.® By a process of secularization, they
eventually cut themselves free from the mothering
religious foundation, thereby attaining wider validity.
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The cavses which for a time restricted the appﬁca}ion
of international law to Christian nations were, in a
sense, accidental rather than essential; and thus, when
the political and economic necessity arose for making
intemational law applicable ta nations holding beliefs
other than Christian, it was found that there was
nothing in the character of its fundamental pri iph
which needed to restrict its application fo those be-
longing to the Christian faith, for its applicability was
3 question of cicilization rather than of creed.t’ The
position which Christianity had occupied as 2 forma-
Yive element in internations) Jaw was then largely 1e-
placed by eighteenth- and nineteenth-century ideo-
logical standards which began under a philasophy of
enlightenment and were expressed politically in vari-
ous forms of liberalism, humanitarianism, and demoe-
racy.* Ax the dignity and freedom of men, the power
of human reason oves social and political conditions,
and the unity of civilized nations became the dominant
tendencies of Western political thought, the ariginal
Christian source of intemational law and intemational
ethues receded into the background, and modern inter-
national Jaw was transformed into a system of legal
and moral norms common to 2l eivilized states
This, of course, raises the equestion of the criteria
upon which it can be decided whether 2 vate belongs
to the civilized nations of the world, To the scholars,
fudges, ?md writers of the nineteenth century in mé
field of international Yaw this fssue presented but little
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difficulty. If a nation subscribed to the principles of
good faith in dealing with other nations, if it gave pro-
tection to the life, liberty, and propesty of foreigners
more or Jess in accordance with the liberal traditions
of the west, and, in some few cases, if it fulfilled mini-
mum standards of civilization for its own nationals,
then, whatever the predominant religious creed of its
populace, it was accorded the label of “civilized” and
became eligible for membership in the family of na-
tions.*

But with the widespread and almost uncritical ac-
ceptance of the positivist philosophies, stressing a close
attention to the acts of states based on power and chal-
lenging all moral vision, the dynamic tradition of
international law suffered a sharp break. The world
wars of the twentieth century are dramatic demon-
strations of the extent to which Western civilization
has become corrupted with the idea that common
standards of good faith, justice, tolerance, and human-
itarianism are no longer elements in the definition of
the word “civilized”; or, conversely, that international
law applies also to barbaric states.** According to this
new interpretation, the only thing that mattered was
whether a state was possessed of suficient power to
force other nations to accede to its desires. If so, con-
duct which would have placed a government outside
the pale of civilized society in the nineteenth century
was no bar, in the twenticth, to congenial relations
and diplomatic intercourse.”
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The classic writers of international Jaw would bave
done but poor service had they limited their eﬁ.orts to
discovering and describing the actual practices of
nations. It was precisely because the usages of the
time were contrary to what might be expected of
Christian nations that Grotius made his appeal to 2
higher law deduced from general principles of mor-
ality? Confirmed it might be by the practice of states,
but valid whether so confirmed or not. This higher
law was an expression of that supreme rale of inter-
natiopal conduct that the state is only & group of men
governed by men; it can through its governors deny
morality and law and be motivated only by its inter-
ests and its strength, but if the state does recognize
juridica) and moral rules, the bases of these nules con-
not be different from the bases of those which apply
to individuals in their relations in civil society

1In the international ity, 25 in any

ing civilization, changes in law wmust lie within the
limits that are compatible with the elasticity of the
marality of that civilization—not with the morality as
it is, but with the snorality as it can become without
the destruction of its principle of e Men cannot
change their moral views quickly without destroying
them, thus, any change whith goes beyond the stand.
ard of elasticity will demolish that civilization, unless
Ahe change is reversed by 2 retum o enough of the
broken tradition to restore the possibility of Furth

ocial growth, The sudd sstorica] view
social gro e sudden (from a Yistorical view.
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point) abandonment of the minimum program of be-
havior between states supported by positive values
common to all members admitted to the,community
of nations drastically undermined the value scale con-
ceived as the foundation for modern international law,
and has already reaped evil.**

INTERNATIONAL LAW AND DEMOCRACY

It is often said that modemn international law as-
sumes universal democracy.”” This does not refer to
parliamentary democracy, for democracy does not
exhaust itself in political techniques.”® It is, above all,
a fundamental attitude, a scale of values, a definite
conception of man and his place in society. There can
really be no official definition of democracy, for it is
neither a system, nor a set of institutions, nor a code of
law, nor a combination of policies. It is rather a belief
in human nature and a code of behavior which trans-
lates that belief into thought and action.” It is there-
fore a type of social philosophy in which the form of
government is incidental, 2 means and not an end in
itself. The only end of democratic government is to
minister to the community life of society, to remove
the disharmonies that trouble it; consequently it be-
comes a reality only through the sum total of the per-
sonal lives of individual citizens. Democracy is there-
fore incompatible with any form of authoritarianism,
no matter what benefits can be derived from such
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concentration of responsibility. Further, it is incom-
patible with the uncontrolled and arbitrary exerc_'tse
of power, even thongh such power be exercised with
majority backing”

The fisst great experiment in democracy was that
of ancient Athens. Although it lasted but a short time,
it laased in the world 2 lusty passion for liberty which
was often ruthlessly trampled upon but which seemed
to gain staming from opposition. Two main elements
caused the downfall of Grecian democracy: first,
throughout the ancient world the widespread institu-
tion of slavery presented an almost insuperable bar to
the full realization of democracy; and second, the
classical civilization in the time of Plato and Aristotle
failed to face the necessity of developing an effective
international order™ In their attempts to preserve
local traditional values, most of the leaders of that
time saw fit to rate on the impy t of the
city-state and paid little or no heed to the problem of
creating wider political organizations; this attitude
paved the way for the eventual triumph of the un-
democratic, although “one-world” minded, Macedo-
nian and Roman Empires.

?x.xtihe Tatter days oi the glory of Rome a democratic -
spirit was given emphasis by leaders of thought, and
slthough Roman jurists, like thei
wore {E:‘md wi!hl e their Gree;k gx:‘le:lecess:)rs,
of universal stavery, still they attempted to distinm
between civil inequalities, produce% by slav::;,g‘:sng

1
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a general equality common to all men because of the
universality of law.** The Stoics had taught Rome that
there was in every man a spark of divine reason, and
that by the help of the reason within him man could
apprehend the fundamental principles of moral life.
1f man had reason, the Roman jurists deduced, if there
were certain fundamental principles of right and
wrong which reason could apprebend, then the com-
mon principles of right acknowledged by all men must
attain some similarity. The Roman jurists thought
of law as existing on three strata: the law of the com-
munity (jus civile), conforming to the particular
usages and traditions of a specified community; the
law that transcended the borders of any one commu-
nity, expressive of the very being of law, and serving
as the basis of ordered relations between men every-
where (fus gentium); and, over and above these, the
law of nature itself (jus naturale), the final standard
toward which all positive law (lex as opposed to jus)
should strive.*

In the Middle Ages, spreading Christianity brought
into the world a new and more inclusive ideal of
democracy founded on a wider postulate of human
equality and a dynamic conception of moral progress.
The universalist ethics of Christianity denied any dif-
ference between high and Jow, between race and race,
and between freeman and slave.™ While Greek
thought had taken for granted that the ideal of human

_ conduct was static, that it was the business of the state
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to maintain and uphold that ideal, and that thex:efore
in the properly organized state Tegal and moral ideals
would eventually coincide, the Christian ideal of hu-
rmanly unattainable perfection implied that the mn'mk
ity recoguized and exforced by law could not possxh_]y
he s high as the morality obligatory on the Chris-
tian™

One of the essential elements in the Christian con-
ception of equality was universality. Christianity
worked for equality not of sl members of this or that
community, but of all wen; every human being had
a principle of value, a spirit, and this principle mat-
tered more than rank or wealth or power.” So the
democratic community, in the sense inspired by the
Christian doctrine of equality, has always pointed be.
yond itself toward intermationalism, the universal
brotherhood of man. This conviction of universal
equality was slowly superimposed upon the Roman
concept of the wniversality of Jaws, and the two united
to give life to modern international Yaw.

The ethical goals of & y are a tion,
in secular form, of the traditional doctrines of Chris-
tanity. Although the “other-world” preoccupation of
Christianity in the Middle Ages prevented it from
interfering drastically with the structure of secular
saciety, the effect of the Christian radition was to
familiarize the Westem world with the idea that all
men are equal in the sight of God,* During the seven.
teenth and eighteenth centuries the Independents, the
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Anabaplists, and the Quakers used the small Christian
congregations as units of democratic government.
Demacracy as practiced by these congregations was
closely connected with the universalistic doctrine of
inpate ideas, the belief in “natural freedom” and the
“natural equality” of all men.*

Subsequently, the doctrine of “natural rights” sup-
plied a philosophical rather than a theological foun-
dation to the principles of modern democracy, and’
this doctrine appealed strongly to popular thinking
For peaple brought up in this tradition, the alleviation
of human suffering and the establishment of univer-
sal peace are bound to appear as the proper ends of
secular existence.”” Hence democracy, with its hatred
of war and its emphasis on social justice, with its con-
viction that human beings are inherently capable of
thinking and acting for themselves provided they are
given a chance to do so by having access to human
experience in general and to the particular facts rele-
vant to any decision, is fundamentally a product of
Western culture. And to surrender the democratic
ideal is to surrender the validity of Western civiliza-
tion.

Democracy’s growth has been gradual. People can-
not bring democracy into immediate being by a sud-
den change of attitude; and certainly no borrowed
scheme of democracy can be abruptly thrust upon a
people who have not already met some of its condi-
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tions and Jearned some of its ways, Democracy can
best be described as political maturity:

Like all matonty, it is various in its degrees and manifesta-
tions, 20d 3t s produced by the slow process of maturation. , ..
1t must be cultivated lovingly, tirelessly over the generations.
Tt must be cultvated with tge perseverance and the stamina

that comes from an assured faith in the possiblities of human
vatured*

Unfortunately it cannot be guaranteed by the tide of
time, for on this imperfect globe not all individuals
achieve maturity, nor do all states seeking to realize
democracy achieve palitical adulthood.

As the wide historical backgrounds and credos of
natural law, Christianity, and democracy converged,
they culminated in modern international Jaw, and
consequently the political traditions of international
law today lay their stress on the ethical concepts of

tolerance, equality, good faith, and the indestructible
rights of the individual,
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Derivative Concepts

“TOLERANCE

Locke aNp VOLTAIE gave to international political
thinking the doctrine of tolerance.® Beneath the crust
of formal ritual and superficial conformity, these great
writers sought by critical tolerance saner ideals, more
humane standards, principles and practices assuring
the common good of the community as a whole, both
national and international, These men emphasized the
fact that certainty in the field of political knowledge
is humanly impossible of attainment, and that man-
kind should therefore be swayed by an element of
tolerance.

Since it is unavoidable to the greatest part of men, if not all,
to have several opinions without certain and indubitable proofs
of their truth. .. it would, methinks, become all men to main-
tain peace, and the common offices of humanity, and friend-
ship, in the diversity of opinions.?

To that end, international law has been molded in
moadern times by the realization that nations need not

26
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a formal unity of belief, but a genvine effort of under-
standing, ot a conversion to this ot that doctrine of
government, but an aversion to prejudice, intolerance,
and passivity,

Critical tolerance involves the power of imaginative
dentification with others, the ability to enter in imagi~
sation iato the situation of others, and to ve-enact
their feelings 2s though they were one’s own, Conse-
quently it is the root of the attitude which makes a
nation ready to do unte others as it would be done by.
In the last analysis, the principles of freedom of
thought, of freedom to express and defend oad’s wews,
and general lenity regarding various ietions, all
of which are important elements of eritical tol
uitimately pay for themselves in the revitalizati
of truth?

But oritical tolerance does not go so far as to de-
mand no limitations, no boundaries, for every concep-
tion carried 1o it extreme conclusion harbors within
its bosom the seeds of its own destruction* And for
s eason tolerance must be tempered lest it end up
in complete intol Therefore, slthough an essen-
2} part of modern international law is tolerance
toward differing ways of political life, leaving each
state free to develop its own institutions in conformity
vath its traditons and the gentus of its Peoaple® none-
theless this tolerant right of free self~deve}op,ment is
bounded and delimited by two major restrictions. Th
first restriction is that the right must be exercised-witi
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due regard for the interests of the community of
states. International law was brought into being for
the benefit of the international community and not
for the advantage of an individual state. An individual
state existing as an isolated unit can have no rights,
50 it is only as 2 member of the community of nations
that it is possible for it to acquire international legal
rights, The extent of the exercise of a right must,
therefore, be fixed not by reference to the benefit
which is conferred on the individual state, but in its
relation to the social complex as a whole. The existence
and well-being of international society requires that
each state conduct itself consistently with the fact
that it is a part of a greater body of states. The second
restriction is that each state has the duty to see that
conditions prevailing within its own territory do not
menace international peace and order.®

EQUALITY

The importance attached to the idea of equality in
international law is shown by the number and the in-
sistence of the charges based upon it. Underlying
such terms as “most-favored-nation,” “freedom of the
seas,” “freedom of the air,”™ “equality of status,™®
“sovereign equality of all nations,”! is the demand
for the application of the principle of equality.

In modern times equality is inherent in the demo-
cratic system, but it is much older than democracy.
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The nature of equality was diseussed and debated by
Greek and Roman classical jurists® and the general
princigles of Christian theology supported the equal
treatment of individuals on cestain matters, particu-
Iy fhose involving faith and morels™ But the mod-
e doctrine of equality springs from the evolution of
the idea of natural Jaw which, under the tutelage of
Grotius and Hooker, was tumned into 2 consideration
of the natural sights of man!* This conception of
equality evalved into a broad doctrine which became
oue of the main tenets of the seventeenth-century
Puritan movement, and via this avenue entered into
the canons of modern democratic thonght™® Equality
consequently was viewed as being compatible with,
and actually going so far as to welcome and to de-
mand, differences in mankind; for in Pusitan doctrine
the equality of all men in the sight of God dwarfed
differences of intellect, wealth, or strength. The prac-
tical smport of this doctrine was that all men ought
to be treated not as if they had equal capacities but as

if they alt were equally to count®
Accordingly, in the first phases of its modern devel-
apment, democratic equality Jaid stress on the impor-
tance of each individual; during the period of the
French Revolution the concept of equality broadened,
and the issue of the rights of man became a demand
for equality between individuals, a5 the impact of the
xpanded fo the nest century
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from a demand for equality between individuals to
a demand for equality between social groups. With
the birth of the twentieth century, the issue again be-
came enlarged and extended beyond social groups
and classes to that of eguality between nations.'’

By equality of states is not, of course, meant the
absolute equality of size, resources, possessions, or
even rights, hut rather the stress is at present upon
the formal equality of states before the law, i, that
there shall be equal treatment of nations equally situ-
ated with respect to the issue at hand.® Equality
before the law among nations fmplies a community
of interest which is more than the mere mechanical
interdependence of existence, for it involves a rational
acceptance of common norms and purposes. If nations
are to be treated on a footing of cquality, they must
seck equality in co-operating as an international demo-
cratic community, for until there exists but a single
nation on the face of the earth, equality will always
imply a willingness to give and take, to play the game
according to specified rules.””

GOOD FAITH

One of the fundamental characteristics of the works
of early writers in the field of modern international
law was the treatment of independent states as moral
beings, subject to ordinary standards and obligations
of honesty and fair dealing* This led to the keystone
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principle that states must carry aut their Jegal g‘bﬁg‘a--
tions in full good faith—pacts sunt seranda® This
idenl that treaties are sacred and must be kept has
its roots in international morality and from thence
developed into = strong intematianal legal principle.®
Rousseau pointed out™ that every society needs 2
spiritual as well as 2 material basis, for it cannot exist
without the volonté générale—~a sentiment among the
members of a community of loyalty, of shared respon-
sibility for the conduct of 2 common life. And it is this
volonté générale, the unwritten community of inter-
ests and ideas, that created the moral obligation for
the members of the family of nations to fulfil treaties,™

1f one concludes that states have no moral obliga-
tions toward each other then, naturally, treaties have
no binding force.™ But it would seem that even states-
men who exhibit the least taste for international co-
operation conclude treaties with the expectation that
they will be observed; and nations which violate
treaties tend either to deny that they have done so,
or else to deny that the violation lacked justification,
usually claiming that breaking was legally or morally
justified, thereby indirectly acknowledging that there
isan obhgation on a state to perform its treaty terms,**

Gaod faith, in the political tradition of the West,
further implies that immoral abligations cannot be the

object of an international N
Hyde: ondl treaty, for according to
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from a demand for equality between individuals to
a demand for equality between social groups. With
the birth of the twentieth century, the issue again be-
came enlarged and extended beyond social groups
and classes to that of equality between nations.**

By equality of states is not, of course, meant the
absolute equality of size, resources, possessions, or
even rights, but rather the stress is at present upon
the formal equality of states before the law, i.e., that
there shall be equal treatment of nations equally situ-
ated with respect to the issue at hand.** Equality
before the law among nations implies a community
of interest which is more than the mere mechanical
interdependence of existence, for it involves a rational
acceptance of common norms and purposes. If nations
are to be treated on a footing of equality, they must
seek equality in co-operating as an international demo-
cratic community, for untl there exists but a single
nation on the face of the earth, equality will always
imply a willingness to give and take, to play the game
according to specified rules.”

GOOD FAITH

One of the fundamental characteristics of the works
of early writers in the field of modern international
Jaw was the treatment of independent states as moral
beings, subject to ordinary standards and obligations
of honesty and fair dealing.* This led to the keystone
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duties and rights of states are only the duties and rights
of men who compose them™ .

Emphasis upon the theoretical relation D.i ‘states
1 the complete exclusion of individuals is in fact of
relatively recent origin, a product of nineteenth-ten-
tury positivism.® The law of nations of previous cen-
turies with its zoots in natural law, both Christian and
Greek, and in the jus gentium of the Romans, gave 2
primary place to the individual, for the very essence
of natural law is a sense of moral justice, of right rea-
son, which has no meaning except in terms of a
heightened awareness of the worth of human person-
ah’ty.”

The most casual glance at the works of Grotius,
Pufendarf, or Vattel d tes the tremend
impact of this idea. It is indeed only from the par-
owest perspectives of international Jaw 2s conceived
in the period since Bentham™ that an observer can
claim even theoretically that only states, exclusive of
individuals, are subjects of internationa] law, Pirates,
secognized revolutonists, minorities, shippers of con-
traband, mandated tenitories, administrative tnions,
the League of Nations, and the United Nations have
all been declared subjects of rights and duties by in-
termational law, Accordingly, nation-states, important

as they are, are not the sole participaats in the realm
of the law of nations.

) Thcrc‘ <an be little disagreement over the fact that
international Yaw must be a developing science re-
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If international law obtains among enlightened states it is not
unreasonable to assert that that law may denounce, as inter-
nationally illegal, agreements which aro concluded for the
purpose of securing the performance of acts acknowledged to
be lawless and « 1p of the fund } principles
of justice.?

At present this js a goal rather than an actuality, for
it is impossible for international law to prohibit effec-
tively the achievement via treaties or conventions of
an end which conflicts with international morality if
it cannot effectively prohibit the use of force for the
achievement of the same ¢nd—force being the most
immoral action against international public policy in
this present day and age.” Nonetheless, ideals are like
stars: mations may never reach them, but like the
mariners of old they can chart their course by them.

INDESTRUCTIBLE RIGHTS OF THE INDIVIDUAL

How far international law protects certain rights of
the individual has been debated by many learned
writers,” yet most would agree that human dignity is
one of the tacit assumptions of the law of nations, and
that, although intemational law is principally con-
cemed with relations botween states, nevertheless
each state is a thing of men, women, and children, and
is actually merely a political corporation which acts
as the agency of its citizens for the execution of their
will® Qften quoted are the words of Westlake: “The
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nition of inalienable human rights and the recognition
of the individual as a subject of international law be-
came synonymous.*’
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sponding to the needs of the times.® One of the major
assumptions of the law of nations is that as the inter-
national society develops and becomes more advanced
certain social interests of the whole community will
have to intrude on what was previously the sole inter-
est of a sovereign state, for the operation of any society
depends on the integration and working together of
all of its parts. It follows logically that new fields and
new Vistas are continually being opened up as current
learning advances. Consequently even the humble in-
dividual human being, formerly thonght to be subject
only to the sovereignty of the state of which he is a
member, can participate in the processes of develop-
ing international law. Treaties banning slavery, the
slave trade, and forced labor; for safeguarding health
and preventing abuses injurious to it; for the protec-
tion of stateless persons and refugees; treaties impos-
ing duties of religious and political tolerance toward
minorities; and agreements establishing most of the
rules of modem warfare have all added to the moral
foundation of international law which demands the
measure of law consistent with the nature and dignity
of humanity, and involves, above all, the obligation
not to inflict unnecessary death or suffering on other
members of the human race. To the extent that sov-
ercign states recognized by such treaties an interna-
tional duty to treat mankind with the same respect
with which they treated other members of the inter-
pational community,® to that vital extent the recog-
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—either political or religious. Pufendorf felt that there
was in buman beings generally a core of common re-
action, even though it mightbe Yimited tn scope, which
could successfully be used as nourishment for the tree
of international law.*

Pufendorf’s theory was vindicated by later writers
who made vast studies of the many legal systems
around the world and discovered that they do contaim, |
to some extent, suk fal areas of agr t, ale
though these areas of agreement often differ to explain

iacie “, Ji¥F 1 - Y "‘Lbat iS, one
group of people seact in a certain way to  certain
problem, and another group, acting entirely inde-
pendently and without knowledge of the frst group,
arsive at the same solution for the same problem,
Boas, the anthropologist, points out:

The linguages of people all over the world prove that the vices
that we%:nmv sucg astuxder, heft, lying, }-’ape are reco, o

aod n smost eases discountensnced withu the social group in
which sutual duties are tecopnized s

1t bhas been argued that modem intervational Taw
is based solely on Western prejudice hecause it devel~
oped through the history of Westem ideas; that the
fact that Jaw changes praves there cannot be any one
set of ethieal principles valid for alt times and all so-
cieties.* Yet, if a blind man started to walk directly
in the path of an oncoming autamobile, every normal
person who could Jay a festraining hand on hin wonld
certainly 4o so, no matter what his color, his polities,
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Basal Relation of Concepts
to International Law

CORE OF COMMON REACTION

WHY WERE THE PARTICULAR CONCEPTS chosen which
contribute the ethical and moral bases to international
law? This is a problem with which publicists from the
days of Grotius onward have struggled. The answer
is not made easier by the fact that the world never
has been, and is not now, a homogeneous unit. The
various peoples of the world have differing traditions,
differing religions, differing political and economic
convictions.

Pufendorf, one of the earliest publicists of the mod-
em law of nations, cast the first true glimmer of light
on the road to a solution.! He propounded his theories
of international law by using the assumption that there
were ethical and moral concepts accepted by all peo-
ple without the necessity of there being throughout
the world an ideological uniformity or common creed

36
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zation present certain common patterns, so that the
Taw of family life today closely resembles, in many re-
spects, the law of the Romans, Egyptians, and Greeks,
just as the fundamental relations between husband
and wife and parent and child are stll much the same.
There are no doubt variations between ancient and
modem conditions, but there are also variations of
family life within any single modern homogeneous na-
tion today, and it is open to question if these latter
variations are less than the former.

We know then that valuation is commonplace in all
sacleties, and that there are large areas of uniform
valuations among thverse eultures. If law can be de-
fined as the sum of duties and Lbesties—any duties
and liberties—the human race has a law which is
stated iu the phrase “moral unity.™ Therefore, this
body of law, or at least its kernel, must be derived
from a moral sense that somehow developed with or
through the process of becoming civilized, and its en-
largement is both the test and measure of civilization.

JUSTICE AND THE SENSE OF INJUSTICE

The element which groups or societies

Tistory had in commong:vaspnot religion, not{)x ;:(i%::;‘:
not economic similarities, but only human beings. An(i
human beings almost universally Presume themselves
to have rights and further presume these rights to by
founded on some general principle of justice.t *
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or his religious creed. Or again, men tend 1o treat the
brigands of the caravan trails of the Sahara and the
modern gunmen of New Yark as if they meant the
same, no matter what civilization spawned them.
"There are any number of situations in which a partica-
lar act would be regarded by practically oll pessons
as either right or wrong—~and the standards of value
on which they base their judgments are neither East-
em nor Western, neither black nor yellow nor white,
but human standards.

The only philosophy which can sustain any inter-
national understanding or international law is a phi-
losophy which can recognize the common, universal,
necessary element in our human standards of judg-
ment.” The idea that in morals, in value concepts,
everything is relative to time and place is demon-
strably false. There is, for example, no tribal society
nor modem nation which does not regard indiscrimi-
nate man-killing as a major moral offense, although
almost every nation on the planet regards some form
of man-killing as virtuous; but these virtuous “head-
huntings,” “fetish deaths,” modern wars, or other Kill-
ings are strictly limited and defined.® Murder every-
where is a crime. Granted that law, like every phase
of human life, changes with time, it does not follow
that such changes are completely devoid of historical
continuity” Looking at the matter quite empirically,
we may observe that no matter how far back legal
systems are traced, human existence and sacial organi-
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made precise are to little purpose. Justice is a com-
munal valuation, or rather a series or a complex of
such valuations which are sometimes found in conflict
when expressed in formulas® These valuations were
not agreed upon at a given moment; when the term
justice was first used, the act characterized as fust had
been a matter of habit and tradition for many genera-
tions, as many other kinds of moral duties have been
fnstinctively performed long before people were con-
scious either that they were doing them, or that they
ought to be doing them.

Above 2ll, the idea of justice arises from the experi-
ence of inequality, and at first appears in the negative
form of equalizing injusies inflicted, e.g,, an eye for
sm eye and a tooth for a tooth’” But the positive and
modern idea of justice is at every point in oppesition
to this crude compensation of evil with evil. Tt is a

rational conception based upon the idea of pessonality
as o power of infinitely expansi dency.® Every
human being has an inherent right to become all that
his nature and capacities permit his becoming as he
develops towasd the sealization of his own ideal, The
freedom of the individual is absolute except as it inter-
feres with the equal freedom of other individuals; and
to find, determine, and fix with authority the \im;ts of
this freedom as restricted by equal freedom of all is
the problem of justice. This conception applies equall,

to men and nations. Intesnationsl justice is theq mhy
lem presented by the moral ang physical necessfty n;
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Each man’s concept of justice has necessarily fluc-
tuated with the mores of his time and country; and
even given a specific time and place, justice in the
abstract, although considered an ideal value of the
highest rank, has never been readily definable or
easily captured by a formula of words, for the more
thought is given to the meaning of justice, the more
confusion arises."

Justice is obviously not happiness for everyone, for
a law which would make one man happy is likely to
make another unhappy, although the latter’s unhappi-
ness does not necessarily make the law unjust, unfair,
or inequitable.”* The theory has been advanced that
justice is the happiness of the majority, but this is not
likely to appeal to people who believe that minorities
should be protected.™* Aristotle offered a mechanical
theory of justice as the mean between two extremes:
one extreme is an excess, the other is a deficiency. It
is only the middle point, the mean, said Aristotle,
which is just. The theory, though interesting, does not
seem to be a very practical one, for a quasi-mathe-
matical formula does not seem to offer any real clue
as to the nature of justice—particularly not in the realm
of international law.** But however justice is defined,
it can be said that it is the end purpose of law or else
Jaw has no excuse for existing. Indeed it is historically
authenticated that law could never have come into
existence except as announcing justice as its goal,

But all attempts to make precisc what cannot be
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made precise are to litle purpose. Justice is & com
mumal valustion, or zather a series or a complex of
such valuations which are sometimes found in conflict
when expressed jn formulas® These valuations were
wiot agreed upon at o given moment; when the term
justice was first vsed, the act characterized as just had
been a matter of habit and tradition for many genera-
tiaus, as many other kinds of moral duties have been
instinctively pesformed long before people were con-
scious ether that they were doing them, or that they
ought to be doing them.

Above all, the idea of justice arises from the experi-
ence of inequality, and at first appears in the negative
form of equalizing injuries inflicted, e.g., an eye for
an eye and a tooth for 2 toath” But the positive and
modera idea of justice is at every paiat in opposition
to this crude compensation of evil with evik Yt is a
rational conception based upon the idea of personality
as a power of infinitely expansive tendency. Bvery
human being has an inberent right to become all that
bis nature and capacities permit his becoming as he
develops toward the realization of his own ideal, The
freedom of the indvidual is absalute exceptas it fnter-
feres with the equal freedom of other individuals; and
\o‘ﬁm\, determne, and fix with authority the limits of
gxus Iree?am as restricted by equal freedom of all s
o en aud pations. International justice is the prob-

presented by the moral and physical necessity of
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finding, determining, and fiving with authority the
limits of freedom of growth and expansion as re-
stricted by the equal freedom of all other states.

Stammler in his Theory of Justice™ advances the
proposition that ideal justice, justice in the abstract,
is and always has been the same, yesterday, today,
and forever, That although in its manifestations
through formal law in different countries under dif-
ferent climates and conditions and at different times
it has appeared to be dissimilar, this is only appear-
ance. What has in each instance appeared is not jus-
tice itself, but merely the result of precarious human
efforts to crystallize it into law. Stammler contends
that justice is timeless and universal—at any time, in
any place it is and always will be the same. He there-
fore maintains that justice is perhaps the purest and
most binding concept men have cver entertained, and
that none is free from its authority; that not even the
most autocratic governments have cver dared or ever
will dare deny its claims, for autocratic governments,
even as those of liberal bent, refer their actions to
rules justifying them,

The disagreement over the meaning of the term
“justice” has produced a despairing feeling that there
is no such thing as justice, that the word conveys only
daedal emotional opinions. Nevertheless, though dif-
ficult to define, justice somchow retains its power of
magic, and today the world is again groping toward
a new horizon of justice. In a recently published trea-



BASAL RELATION OF CONCEPTS TO INTEPNATIONAL LAW 49

tise™ Cahn points out that all societies have in common
not & sense of what is just, but rather a “sense of in-
justice;” an intuitive reaction against something un-
just. He declares that this sense can wortk even though
mankind cannot put a finger on exzctly what a just
solution would be. K

... the sense of injustice .., . denotes that Sy&:patheﬁc seaction
of outrage, horror, shock, resentment and anger... that pre-
pares the human animal to zesist attack . .. the sepse of injus-
Ace presupposes all the vichness 2nd diversity of experience,
and all the skills that develop with aceruing wisdom. Part of
this experience is emotional, 2 that lends int-
sacy and human warmth to the whole. Past is rational, per-
mitting growth, progression and cumulation.*

In the intemational sphere the people of the world
may desire a just international order as an ideal con-
dition, but they have no concept of how to bring it
into esistence. On the ofher band, the response to a
real or an imagived instance of justice anywhere in
the world is something quite different. 1t adds fuel to
fires kindled by political and economic rivalries and
sacial inequalities, and may engender popalar sup-
port for tyranny and conguest i the name of equality -
but subvessive of Libesty, or for revolution and jnsur
feetion in the name of freedom, but subversive of
equality. Tt is alive with passion and movement, for
mankind is predisposed fo fight injustice, therefore itg
po;enh‘zﬂilic; are vast and unchasted #*

Itis possible to assume, at Jeast as a partial explana.
tion, that the core of common reaclinr? among?uxa::n
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beings added to the “sense of injustice” is a basis for
the justification of the concept of the global patterns
and perspectives of an ethical and moral international
law.
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Soviet Idcological Impact
on International Law

RISE OF TOTALITARIANISA

THEDE ARE DEEP POLITICAL DIFFERENCES which distin-
guish states of free citizens from dictatorships which
concentrate all power in the hands of a single person
and raise that person above all the laws to which
mankind has gradually fought its way through hun-
dreds of years of civilization. But over and above
pohtical dissimilarities, there is a divergence
between totalitarianism and the free nations on moral
and ethical grounds based on human values.

Much of the collapse of freedom in the present
century is a direct outcome of the positivistic teach-
ings of Marx and Nietzche who carried to the ultimate
extreme the philosophies of their common ancestors
Fichte and Hegel! These writers denied the ethical
foundations of human activity and set up the state
as the isheritor of all the devotion of mankind
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The application of this belief, the antithesis of
democracy, varied from country to country in response
to local conditions, but all varieties of positivism re-
pudiated individual freedom and established a new
order in which the state dominated and directed all
political, social, economic, and cultural life.® This new
type of order became known as totalitarianism, and its
two major forms were fascism and communism. The
fascistic cult had as its underlying concept the dicta-
torship of racial or cultural elites,* while the commu-
nists stressed a dictatorship of class.® But both major
forms of totalitarianism were dedicated to what Mus-
solini phrased as “everything for the state, nothing
against the state, nothing outside the state.” To this
end alf human practices are coercively controlled, and
everything that is not forbidden is obligatory. Totali-
tarianism, whether communist or fascist, is autocratic,
for no other internal power is permitted to exist to
oppose it." It is thercfore the uncompromising enemy
of democracy.

To accomplish their objectives both Fascists and
Communists place their trust in a revolutionary elite,
backed by popular support, organized as a monolithic
political party. Both believe in the efficacy of the
propaganda machine, which is established officially
by the government to break mental resistance to ideas
and policies. Both maintain the fagade of democratic
forms of government through constitutions whicl pro-
vide for popular clectians, parliaments, and civil lib-
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exties, all of which are unhesitantly Houted in prac-
tice. Both insist avery citizen go to the polls during
clections to vote an asseat to the one-party list of

didates or be stigmatized as an opy t of the
regime with o}l dangers and horrors attached thereto

Although there is a difference between communism
and fascism in the ind of ke each seeks to establish,
still both believe in world domination—2 belief which _
inevitably leads to the subjection of other countries,
the diference in objective being only in theory, not
in practice.

With the defeat of Ttaly and Germany in Wodld
ar 11, the immediate menace of fascism to democ-
raty was conquered, but only one head of the double-'
headed dragon of totalitarianism had been disabled,
and the remaining head, communism, seemed to gain
considerably in strength by ruthlessly sucking into
the vortev of its power nations debilitated by the fas-
cist scourge. The democratic nations of the West
atfempted to revitalize intermational rapport, at.
tempted to ratianalize the existence of the other head,
and suceceded auly in being continvally outbluffed
and outmaneuvered®

Stowly and inevitably the reatization is beginning

o dawn that no state or people should be permitted
to gain moral or legal status under international law,
no state should be permitted to ofaim the right tu‘
intemational recognition of its own cultural and le al
institutions based on the light of its own pa.rticu%ar
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values and traditions, unless it also grants and respects
in practice as well as in words the right of other na-
tions to do the same.™

MARXIAN VIEW OF INTERNATIONAL LAW

The communist opinion of the function of interna-
tional law varies drastically from this objective. While
to noncommunists the jmportance of intemational
law lies not only in its external and technical forms
but also in its spirit and the purpose for which it
exists," the Communists see international law as sig-

\nificant only because they consider it ultimately su-

perfluous.

In Marxian ideology the state is conceived as a
struggle of classes whose ultimate aim is world revo-
lution involving the abolition of all states and the
establishment of a communist universe.’” Russian
Communists are profoundly convinced that commu-
nism and democracy cannot live in the same world,
and that sooner or later the two must grapple in a
death struggle.’* With this in mind, the Communists
view all international relations as a co-operation of the
toiling masses in their common opposition to capital-
ism, and communist international law becomes a pro-
visional interclass Iaw which aims to further the
interests of the organized national laboring classes in
their common struggle for proletarian world suprem-
acy. When this Soviet commonwealth of the world
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has been achieved, its law will be public law, not
international law; therefore even the pravisional com-
munist international Iaw must then fall by the way-
side as wivecessary.®

Further, as the Soviet Union repsesents a new social
order which sets itself apart from other members of
the international comumunity and which denies the
validity of existing i tional law, any co-op
between the democracies of the world and the com-
munist nations is merely political opportunism on the
part of the Communists, to be used only as a means

to ease the path of their yevolutionary advanee toward
the Soviet one world*

MORALITY AND ETHICS OF COMMUNISM

The ethical behavior of communism has been
marked by deception, ruthlessness, contempt of fair
ply, and willingoess ta use falsehoods and treachery
to gain some desired end. Such actions raise the ques-
tron: Does Marxism possess any ethical or moral foun-
dation, sad §f so, of what does this foundation consist?

There is no doubt that the Communists do assert
that their system is founded on ethical principles of
a theoretical nature, for they declare that their ;ystem

differs tram other systems of the world ia that it is
\,.asL.-d on sound principles of morality and ethics in
distinction ta the deceptive false principles of “capi.

talist democracy. "
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The Marxists contend that from the point of view V
of communism, morality can be only that which forms
a means to annihilate the old world~the world of ex-
ploitation—and that which strengthens the new com-

\ym\vorld.” Lenin so defined communist morality.
We repudiate all morality derived from non-human, non-class
concepts, We say that it is a deception, a fraud in the interests
of landlords and capitalists. We say that our morality is en-
tirely subordinated to the interests of the class struggle of the
proletariat. Morality is what serves to destroy the old exploit-
ing society and to unite all the toilers around the proletariat

which is creating a nmew communist society.... We do not
believe in eternal morality.®

Using this definition of morality, the Marxists claim
that the noncommunist world cannot eriticize the
theoretical basis of communism, for any such criti-
cism would not be founded on universal moral prin-
ciples, but would be merely an expression of bour-
geois class interest.® In other words, communism,
being the ultimate truth as far as social human rela-
tions are concerned, cannot be criticized, for there
are no objective standards by which it can be meas-
ured. Yet if one accepts the Marxian thesis that all
ethical systems simply reflect the interest of the domi-
nant class, it would only follow that communist moral-
ity will do the same, not that communist morality is
wruth, sic et simpliciter, and therefore superior to other
forms of morality. Apparently Communists fail to
recognize the fact that cthics and morality must be
judged by objective standards, for in the absence of
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any objeeti daxds, “bourgeot worality” and
“proletarian morality” ave only diﬁere‘nt sets of feel-
Ings about right and wrong, and there is then na proof
that one set is better than the other”

Those who believe in democracy and freedom con-
tend that there are absolute and immutable ethical
and moral principles which have commanded assent
throughout the centuries. For underlying the ebb and
flow of history there is & certain continuity to which
all ethical judgments can be related, and which leads
men to agree that Socrates was a man of good charac-
ter, while Nero was evil, that truth and kindness are
better than deceit and malice. At all times and in all
societies men have agreed that it is better to assist
their fellow-creatures than to do them harm, although
the extent to which they have been prepared to render
such assistance and the particular form which they
have felt that it should take have depended on the
moral insights of their generation.®

But the Communists, certain that their new upstart
ideology overrules all past history and is the only road
Jeading o the salvation of human society® brush
aside the arguments marshaled by democracy and
hiold that all people who order their lives along non-
Marxian hnes are behaving immorally and illegally.

SEMANTIC FRAUD OF COMMUNISA T

One of the most dangerous weapons that modern



50 COMMURNISM VERSUS INTERNATIONAL LAW

The Marxists contend that from the point of view
of communism, morality can be only that which forms
a means to annihilate the old world—the world of ex-
ploitation—and that which strengthens the new com-

\,\r}ni;hworld‘” Lenin so defined communist morality.
Ve repudiate all morality denved from non-human, non-class
concepts. We say that it 1s a deception, a fraud in the interests
of landlords and capitalists. We say that our morality is en-
tirely subordinated to the interests of the class struggle of the
proletariat. Morality is what serves to destroy the old exploit-
ing saciety and to unite all the toilers around the proletariat

which is creatin% a new communist society.... We do not
believe in eternal morality.??

Using this definition of morality, the Marxists claim
that the noncommunist world cannot criticize the
theoretical basis of communism, for any such criti-
cism would not be founded on universal moral prin-
ciples, but would be merely an expression of bour-
geais class interest™ In other words, communism,
being the ultimate truth as far as social human rela-
tions arc concerned, cannot be criticized, for there
are no objective standards by which it can be meas-
ured. Yet if one accepts the Marxian thesis that all
ethical systems simply reflect the mterest of the domi-
nant class, it would only follow that communist moral-
ity will do the same, not that communist morality is
truth, sic et simpliciter, and therefore superior to other
forms of morality. Apparently Communists fail to
recognize the fact that cthics and morality must be
judged by abjective standards, for in the absence of
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toilers from eapitalistic domination*” Nor is aggres-
sion by the Soviet actually aggression, for the Co!:uf'ﬂh
ists proclaim the justice of wars of “liberation,” ie.,
“nonaggressive” wars, the aim of which is to defend
other nations against attempted oppression and en-
slavement by the capitalistic world >

Russia is forever seeking to prove the “legality” of
its seizure of territory either by negotiations with a
Puppet regime or by the inevitable single-party ple-
biscite with a compellant to force the populace to
vote—an art which the Communists appear to have
developed to perfection® Margan propaganda de-
seribes the Soviet system as the most “liberal” in the
world, yet the truth of the matter is that the greatest
indictment the democratic nations have against com-
munism is that it shares with Naz Germany the dis.
tinction of being the most reactionary system ever
known to mankind, It TepIesents a regression to a
soclety under the dictates of Prison guards combined
with an elite corps, and it has repulsed at every turn
that Libertarianiom which is the familiar central tragi-
tion of the Western world®

The West has alwa

ys viewed democracy a5 em.
ying the method of discuss; -
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totalitarian states have discovered is the fraudulent
manipulation of words. Since mankind first formulated
grunts into intelligible sounds, words have been the
chief means of conveying ideas and thoughts. For ex-
ample, such words as light, dark, heaven, hell, each
conjure up in- the hearer’s mind a concrete mental
picture.

Soviet propagandists were quick to utilize the politi-
cal potentialities of this phenomenon and tum it to
their own advantage. By retaining the classic words
and formulas which evoke impressions of pleasant
relationships throughout the world, but changing the
meaning of the words to fit Soviet ideology, commu-
nism has forged a weapon that has struck such a dan-
gerous blow to Western thinking that certain words can
no longer be used on an international level to describe
an idea clearly, because the new meaning has gone far
to eradicate the validity of the concept evoked.”

For example, such words as “democracy,” “Tibera-
tion,” “aggression,” “legality,” and “liberalism” have
for generations expressed definite ideas, but the Com-
munists have now so hideously twisted and distorted
them that they can be used in international life with
only the utmost of caution. The Soviet Union sedu-
lously proclaims itself a “democracy,” a “people’s
republic.”®® Communism, being theoretically expan-
sionist in that its goal is a one-class, onc-nation world,
does nat view any extension of Russia’s borders as
imperialism but rather as the “liberation” of lands and
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dicts everything that democratic wan has striven ind
fought for through the ages from the first da\\?'w er&
people began to zesist the tyranny of ur';mxhgnted
power. It is a fusther danger in that many 4§scoumg'e
idealists, studying the failure of democratic practice
1o fulf democratic ideals, fee} that the Soviet Union
may be right, and that perbaps on the communist
ideological foundation in 2 shorter time a greater
democracy can be built?

According to Lenin, the communist government in
Russia rests on a combination of coercion and persua-
sion* Although most societies rely to some extent on
these two factors, the idea conveyed by the words in
democratic communities stands at opposite poles from
that given by Lenmn.**

Coercion in the Western sense ordinarily means the
exercise of force by constituted authorities against
inthviduals who viclate the Jaw. In the accepted com-
munist definition of the term it means the application
of force against whole segments or classes of the na-
tion, not even excluding the proletariat for whose pur-
poses the regime supposedly evists.

Demoenatic governments define persuasion as the
effort to convinee individuals through personal con-
fact to act in accordance with social valves. Tnder
Lenin’s definition it means organized, systematic, con-
certed campaigns to change the attitudes and infly.
ence the actions of Jarge social groups.

Traditional Western hiberalism has claimed as its
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there is nothing for a second party to represent, If it
agrees with democracy, it is superfluous; if it does
not, it is seditious.> Nor, in the Soviet view, can there
be any limit to the powers of a regime which is
deemed to represent the will of the single, undivided
people, and it is thus idle to talk of political or any
other kind of freedom. Accordingly, under commu-
nism the law becomes only an instrument for repress-
ing subversive opinions.”

When the Western world accuses the Russians of
undemocratic behavior in the Balkans, the Russians
reply that all they have done by mass exterminations
is to eliminate the collaborators, and they have thus
carried out the Yalta Agrcement to “help the lib-
erated people to destroy the last vestiges of Nazism
and Fascism.” While Western authorities invoke
Christianity and democracy to justify a tolerant atti-
tude toward their former enemies, the Soviet Union
regards such tolerance as the complete antithesis of
democracy.®

Only the most full-blooded Nazi could have been
receptive to the Hitlerian nonsense about German
“democracy” and its “gift of true liberty.”* But not a
few people in the world have been deluded into be-
lieving that the Sovict system has set up a new and
better brand of “democracy.”

The insidious effect of this type of attack by words
breeds confusion in the minds of the masses who fail
to see that the Soviet system repudiates and contra-
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people finally succumb to the belief that the govern-
ment may be right, and that all their ills are due to
the evil machinations of the major enemy of com-
munism, democracy.**

Lenin taught Czarist Russia that from the sparks
of discontent can arise the conflagration of revolu-
tion* The Soviet leaders keep that thought ahwvays
before them, They take no chances. The stamping out
of sparks—the destruction of any potential opposition
—~is one branch of government in which the Russians
surpass even the efficient Germans. In the indoctrina-
tion of the masses as little as possible is left to chance
and uncontrolled individual choices or activities, but
should perchance a person or a group stray slightly
from the party line, the result is bavishment or ex-
termination.**

Over and above the art of mass persuasion, and
¢ven more odious and appalling, is the fact that Soviet
seientists have apparently had some very consequen-
tial success i evperiments to coerce the minds of
imiii\"idg:ﬂs, to annihilate the individuality of o person
and substitute for it another identity. ¥, i
& hint of this in his book T oxoestlr gives

b Synapses™;

¥, experimenting with the millipns af);'nungﬁonst?):
tween the brain cells act0ss* which nerye impulses
Pass, attempling a2 complete veconditioning
altering the layout of he brain, From Mao’s commy
nist China rumors have come that the proess :E

of or
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goal the establishment of a society in which coercion
is at a minimum, where the individual is personally
motivated to act in accord with socially defined expec-
tations. It has built up over the ages a stable group
of widely accepted social norms—more or less cthical
in nature—which give to most men an inkling of what
action is right and proper. Any wholesale attack by
the government of any of the democratic nations to
change rapidly these accepted norms has met with
widespread resistance, for there is underlying demo-
cratic philosophy a deep-seated aversion to any cen-
tralized direction of individual energies and responsi-
bilities.*

The Russians, on the other hand, have perfected
the art of mass persuasion. By constant repetition
through every medium of communication and expres-
sion, the communists have learned to mold the minds
and wills of their people so that the mass of the popu-
lation will do what their government wants them to
do, and think and feel what their government wants
them to think and feel.*® Even when it cannot effec-
tively inculcate communistic ideas, because of its com-
plete governmental monopoly it can effectively keep
out information and ideas that might weaken the com-
munist cffort.!" In free nations statements of a false
or degrading naturc may sometimes be heard, but
there they can be contradicted or parried by the
power of Jaughter. But where no discussion is pos-
sible, where no contradiction or satire is permitted,
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of life itself, and have brought civilization to the verge
of a laboratory society such as Huxley envisioned in
Brace New World.*

COMMUNISM AND THE INDIVIDUAL -

The most direct and explicit challenge to the funda-
mental moral principles of modem international law
is, perhaps, in its profoundest aspect the totalitarian
attitude toward the individual. If tadividualism be
defined as the belief that the individual mind or con-
science s the final fman repository of truth and that
every individual must therefore in the last resort moke
his own judgments, totalitarianism is the belief that
some organized group or institution, whether party
or government, has special access to truth and there-
fore the special right and duty of inculcating it on the
members of society by whatever means are Iikely to
prove most effective.”

Belief in the individual has been a dominant factor
in the religion, the morality, the politics, and the eco-
nommes of the Western world. This belief, carrying as
it does frecdom of thought and criticism, has been
mainly responsible for the advance of Western saciety
crc?lcq by restless individual enterprise and the sense
of individual responsibiity.

e o g s s el by the e
class, loses his indi\i%luah:; in th oy Fonent of &
e Jegal sense of the
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thought control is so well developed that the Chinese
fearfully label it “hsi neo,™* which can be roughly
translated as “brain washing.” Morgan fentatively
labels the process “possessive control”;

It is at least certain, even from the little knowledge we have
of the Soviet trinls, that an effect is besng produced upon the
minds of priseners different in kind from anything previously
knawn. We ltave been told again and agan by reliable observ-
ers that the prisoners have not the appearance of men who
have been lately subjected to torture. . ..

... Tt many of the pnsoners, conspicuously the Cardinal
{Mindszenty of Hungary]... have known if they have re-
tained the faculty of knowing, that notlung conld save their
bodies and that on earth they had no more to win or lose. Yet
he, like others, was compliant, and compliant in the same way
with them. . .. Something happens to these prisoners .. Jt ap-
pears to be psychological, not phystological, in prineiple —a
process, that is to say, which docs not aim at the mind t hrough
the body [e.g, physical torture], but directly at a seizure, an
occupation, a possession of the mind

...« Each man speaks in s own voice, out of lus own mouth;
there is no suggestion of a trancelihe state, and yet he does
not speak in character. ... When these prisoners are brought
into court, thew captors have absolute assurance of the result.
... The prisoners are gramaphones mto which a record has
been inserted. .. {TThe evidence of the Sovict trials makes it
hard not to believe that a method of Possessive Contral it
passing beyond its Iaboratory stages 47

without a doubt this is the most dangerous of all
threats to democratic existence, for if the Communists
have discovered a method to prevent the human mind
from making any rational choice, from distinguishing
between good and evil, they have then discovered a
process which would completely destroy the validity
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sity suspended as in war. Strict discipline without
critical reaspning or questioning, undisputed and prac-
tically unlimited and infallible authosity, the ready
acceptance and application of force and brutality are
the fundamentals upon which a war is based.”

Under Marsgsm, on the other hand, conflict ‘and
war ate looked wpon as vehicles of ngtess@ Com-
Tunism, accepting the theory of the state as a class
war, and being moved by profound faith in the wn-
questionable righteousness of its cause—world revo-
Tution—is consistent in regarding war as a continua-
tion of current policies by new and forcible means.
Actually, the Soviet Union views war as but an inevi-
table clash between the economic factors of produc-
tion and the political appetites and ambitions of
states. This signifies that the real objective of war for
Russia is the destruction of all nonproletarian classes
brought about either by the breakdown of the capi-
talistic economic centers and the substitution of a uni-
versal communist world economy in its stead, or by
the forctbie submission of nonproletarian elements to
the will of the profetariat o5 represented by the Soviet
Union®*

Attributing, ex principio no special worth to the
bl.rm:m individual as such, the Soviet conceives of
violence as sanctified by the use to which it is put.
Despite o formal adherente to humanitarian princi-
Pes m:‘n‘xencca by accession to certain international
humanitarian conventions, the Soviet Union appraises

o
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term. Having surrendered his personal rights to the
class as a whole, he retains only a provisional leaso
on certain privileges granted by the class which may
be used only for the ultimate benefit of the grantor”

In other words, the communist concept of the role
of the individual in society avers that: (1) the indi-
vidual exists for the sake of the state, and not the re-
verse; (2) thus, the individual in a communist state
is only a means, not an end; (3) the individual has
no Jegal protection in independent courts in face of
the gove eT; an citizens altogether have
L"%‘ﬁ?}‘%ﬁﬁiﬂ*w%‘" divergent
Soctal; political, or religious opinions cannot be tol-
erated by communism since they threaten to create a
dual loyalty, a loyalty which may be placed over and
above the communist state, and communism requires
a world in which all things are rendered unto Cacsar.”*

COMMUNISM AND WAR

There is one further major challenge to the ethical
foundations of international Jaw as conceived by free
men, and that is the Sovict attitude toward war.

War in itself is opposed to the spirit of Western
Liberalism not only because in it men are killed and
mutilated, but also because there does not exist any
other situation in which the freedom and dignity of
man, the antonomous display of his moral judgment,
and the equality of mankind in general, are by neces-
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sity suspended as in war. Strict discipline without
critical reasoping or questioning, undisputed and prac-
tically unlimjted and infallible authority, the ready
acceptance and application of force and brutality are
the fundamentals upon which a war is based

Under Marxism, on the other hand, conflict and
war are Jooked upon as vehicles of progress® Com-
munism, accepting the theory of the state as a class
war, and being moved by profound faith i the wun-
questionable Tighteonsness of its cause—wosld sevo-
lution—is consistent in regarding war as 2 continua-
tion of current policies by new and forcible means.
Actually, the Soviet Union views war as but an inevi-
table clash between the economic factors of produc-
tion and the political appetites and ambitions of
states. This signifies that the real objective of war for
Russia is the destruction of all nonproletarian classes
brought about either by the breakdown of the capi-
talistic economic centers and the substitution of & uni-
versal communist world economy in its stead, or by
the forcible submission of nonproletarian elements to
the will of the proletariat as represented by the Soviet
Unjon.®

Attributing ez principio no special worth to the
human individual as such, the Soviet conceives of
vidlence as sanctified by the use to which it is put.
Despite a formal adherence to humanitasian princi-
Ples evidenced by accession to certain international
humanitarian conventions, the Soviet Union appraises

:<7
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term. Having swrrendered his personal rights to the
class as a whole, he retains ouly a provisional lease
on certain privileges granted by the class which may
be used only for the ultimate benefit of the grantor®

In other words, the communist concept of the role
of the individual in society avers that: (1) the indi-
vidual exists for the sake of the state, and not the re-
verse; (2) thus, the individual in 2 communist state
is only 2 means, not an end; (3) the individual bas
no legal protection in independent courts in face of
the gove eT; an citizens altogether have
no freedom, either physical or spiritual, for divergent
W@W%‘Emt be tol-
erated by communism since they threaten to create a
dual loyalty, a loyalty which may be placed over and
above the communist state, and communism requires
a world in which all things are rendered unto Caesar.®

COMMUNISM AND WAL

There is one further major challenge to the ethical
foundations of international law as conceived by free
men, and that is the Soviet attitude toward war.

War in itself is opposed to the spirit of Western
liberalism not only because in it men are killed and
mutilated, but also because there does not exist any
other situation in which the freedom and dignity of
man, the autonomous display of his moral judgment,
and the equality of mankind in general, are by neces-
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Revitalization of
Ethical and Moral Bases

of International Law

DANGER OF PRESENT-DAY STRESS ON POWER

Two THOUSAND YEARS Aco, one of the profoundest of
bistorians, Tacitus, was heard to remark that of all
passions, the desire to rule was the most vehement.
For this reason greed of power, he pointed out, always
justifies suspicion.!

The greatest problem in the field of international
law today is the control of force and power. Not too
much thought was given this problem during the last
ten years of the nineteenth century or during the
first decade of the twentieth War, beyond minor
skirmishes fought rather as gentlemen’s duels accord-
ing to specified rules, seemed unthinkable to civilized
man, and World War 1 flared upon the international
scene as a complete surprise and a sudden, profound
shock to most.?

But in the years since then, the situation has com-

i3]
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the value of rules regulating the conduct of warfare
in the light of entirely new motives—namely, how far
formal adherence will advance the interests of Russia.
The moment that any rule may work to the disad-
vantage of the Soviet Union, even though it be
humanitarian in nature, e.g., the return of prisoners
of war, at that point the temporary adjustment will
be thrown over. It must continually be kept before
the people of the Western world that practical consid-
erations of political necessity and opportunity out-
weigh any claims of all theories involving a moral
obligation on the part of the Russians to stand by
their word.”
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World War I that the nations could find some me-
chanical solution for the contro} of power in an insti-
tution such as the League of Nations or the World
Court® This confidence quickly dissipated when it
became apparent that even when a majority of nations
foined international organizations, the overwhelming
influence of the quest for power jeopardized the suc-
cess of such institutions. For whenever conflict devel-
oped between power and the rule of law-—or, more
generally, morality~the Iatter was thrown overboard.*
Thus the second quarter of the twentieth century saw
aresurgence of things which belonged to the dark past
of history—fanatical faith, infallible leadership, slavery,
massacres, the uprooting of whole populations, ruth-
lessness, and barbarism.

For a time it was thought that nations could set up
some sost of superior force to control force, and this
then became one of the notions underlying the organi-
zation of the United Nations. But the people of the
world are beginning to question whether this really
soltves the problem of force and power, for by creating
a greater force of a greater power it appears that we
me.rely create a greater problem, as the policies appro-
priate to a power-concept order are very different

from those appropriate to an effective § i
fnte

legal order. mational

ppears to be no mechanical

Aty '", lhare al S
to the problem, for no institution can of itselt guar-
ante¢ universal peace and secuwrity, An institutional
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pletely changed. Most peaple no longer think war is
impossible, and some think it is imminent or almost
inevitable. In the ninetcenth century men of Western
civilization thought themselves secure within 2 rea-
sonable order. In the middle period of the twenticth
century most people are afraid, and this is logical
because force and sheer power enjoy an ominous
respect bordering on idolatry.®

When subject to fear, man feels sccure only if he
becomes a member of a large group; thus the rejec-
tion of individualism and the exaltation of collective
forces are becoming characteristic of the present
atomic age. And even in the democratic nations, gov-
emments are gravitating toward obtaining more and
more power. As state worship increases, the value of
human life correspondingly decreases; and the inter-
national standards for the protection of human life,
the most fundamental of human values, are tending
to dissolve. But without a concrete faith in the liberty
of the individual, all the achievements of Western
civilization become meaningless tools for destruction.
Accordingly, fear of power with its inevitable con-
comitant worship of power menaces the scams of
democratic socicties and mangles the historic postu-
lates of all free men.*

MECHANICAL SOLUTIONS FOR CONTROL OF 'OWER

There was a great deal of hope and confidence after
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ethical and moral concepts and values which were the
X . .
foundation stoues of modem international Jaw.

FOLE DF IDEAS TN THE INTERNATIONAL SPHERE

In the present era, nations to survive need not only
the armor of weapons but also the inspiration of their
ideas. Man has been aware of the role of ideas in
shaping human behavior ever since the first member
of the race attempted to influence the behavior of
another by p fon instead of p ling* The
only ultimate power in the international political arena
is an idea, 2 theory, a principle, not a rule. Nothing
is an end in itself, and where that is overlooked there
15 vo lasting power. The impact of an idea as such can
best be countered by the presentation of a better idea.
The centra} intellectual principles that should govern
the interpretation of a particular situation form, then,
the final field of struggle between those who see value
in the contimnty of Western philosophy and institu-

tions and those who support the positivistic concepts
of saciety. ’

1deas are a philosophical force that can produce
social results capable of building up a civilization or
of destroying a civilization. For example, the Roman
Empire organized pagan Ewsope on & philesophy of
Taw, then a few obscure Chsistian theorists taok over
the Roman Empire; the Reformation began as a
whispered protest movement and in the end shattered
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solution of the problem of power and force is not
therefore the answer, By this I do not mean to cou-
demn international organization and the law that en-
shrines it, but rather seek to emphasize that interna-
tional Iaw and arganization cannot create harmony
out of international lawlessness. Neither the Pox
Romana, nor the peace treaty,” nor the treaty outhaw-
ing war, nor the suprastate organization opens up the
possibility of a solution of the power issuc. In & word,
there is nothing in international law at present that
will control force or power.

If we eliminate mechanical solutions as possible
controls of power in the international ficld, what then
must be the alternatives? Must humanity go through
recurrent world wars, steadily increasing in scope and
intensity until it at last perishes of exhaustion? Or
must the world surrender immediately and at once 1o
the materialistic, totalitarian concepts of communism?
The feclings and conscience of the nations of the
democratic world rebel ngainst such conclusions.
There must be something more,*

We then come to the only other apparent alterna-
tive, namely that sooner or Iater the answer to the
problem of power in international law, the counter-
balance to the egoism of power found in totalitarian
regimes, will have to be found in theorics that appeal
to reason, in something spiritual—that is, in the revi-
talization, or refoundation, or re-establishment of the
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ethical and moral concepts and values which were the
; . v
foundation stones of modern international Jaw!

ROLE OF IDEAS IN THE INTERNATIONAL SPHERE

In the present efa, nations to survive need not only
the armar of weapans but also the inspiration of their
ideas. Man has been aware of the tale of ideas in
shaping human behavior ever since the first member
of the race attempted to influence the behavior of
another by p ion instead of p ling!® The
only ultimate power in the international political arena
is an idea, a theory, a prnciple, not a mle. Nothing
15 an end in itself, and where that is overlooked there
is no lasting power. The impact of an idea as such can
best be countered by the presentation of a better idea.
The central intellectual principles that should govern
the interpretation of a particular situation form, then,
the final field of struggle between those who see value

m the continuity of Western philosophy and fastitu-
tions and those who support the positivistic concepts
of society.

Ideas ave a philosophical force that cap praduce
social results capable of building up a civilization or
of de.stmying a civilization. For example, the Roman
Empire organized pagan Enrope on 4 philosophy of
Taw, then a few ohseure Christian theorists took over
the, Roman Empire; the Reformation began as a
whispered protest movement and in the end shattered
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the nearly achieved dream of universal empire. Philo-
sophical concepts brought about the rise of the
American and French Revolutions, and in recent
years the free nations of the world have come to the
vealization that ideas fostered by Shinto, Fascistic, or
Marsian materialism can also mean shells and atom
bombs. Attractive ideas, therefore, can be a moving,
changing power in the intemational world, and repul
sive ideas a great liability .
Democracics have, by their very nature of being
democratic, tended toward the thought that the col
lective reason and conscience of mankind will sce to
it that honest moral and political ideas propagate and
defend themselves by merely existing. This view im-
plies that valid ideas can only be temporarily stilled
by force, for if they are cthical and moral they will
remain unrcfuted and always ready to rise again,
Unfortunately, although they may remain unre
futed, they may never rise again, The fecling that
ideas cannot be destroyed or spread by force is not
only nonsense, it is dangerous thinking, The number
of ideas which have been spread or destroyed by
farce is infinite; a good example is the way in which
the Arabs maved in to the once Christian Middie
East and by force turned it to Mohammedanism.'
But the potency of thought cannot be gatnsaid.
During the Nuremberg trials, Goering explained that
the first move in the strategy of Nazism was to take
over all communication media.* Only then, with full
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ontrol over the instrumentalities which influenced
he minds of the German people, could Hifler begin to
Irive them where he wanted. Without such control
of ideas, he had no hope of continued dictatosship.

Marxism has taken utmost advantage of the fact
that it is possible to control the movement and articu-
lation of ideas by propaganda. Thus, by weeding out
unorthodox ideas, by employing eloquence, by edu-
cating children from the eradle up, by tireless public
invective, exalting, impressing, overawing both young
and old, communism maintains itself as a growing
idea in many parts of the world. And democracies
must be aware of a tendency on their part to dismiss
this type of attack as simply perverse and wicked.”

Ideas are not the guarantors of freedom; but only
by the open clash of ideas can truth win out. This is
the essence of the democratic faith and the social
religion of free men. Ultimately the fate of democracy
will be determined by its strength as a moral and
spiritual factor dommating the public mind of the
world's teeming masses. Great democratic statesmen
have always understood how to instil some of their
own democratic fervor and moral conviction in the
people and thereby maintain democracy as a live
issue."” Today more than ever, it is necessary to “sell”
the dcmo'cmtic ethical and moral concepts vigorously,
even l'ni\ilhmlly., We must sell the rest of the world
our faith in man’s need for critical freedom, as opposed
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to those philosophies which deny the present capaci-
ties of individual man and preach reliance solely on
the wisdom of authority.

OBJECTIVIS TO BL STRESSLD
Maintenance of Freedom

If international Jaw is to attempt to control power
with ethical and moral ideas, the democratic nations
of the world must stress the unity of such concepts
by describing and clarifying the objective and sub-
jective standards toward which they are striving,

What has been called the contagious foree of ideas
is, in the last analysis, the force of the people who
embrace the idea. Therefore the objectives for which
the free democratic international socicty is today
struggling must be objectives in which the people of
the world can believe strongly. They must be objee-
tives that are not anly credible but capable of arous-
ing enthusiasm; for if Western civilization as personi-
ficd in international law is to usc the latent power
which is inherent in the people of the world to resist
physical force and totalitarian power, it must ereate a
moral agency backed by such enthusiasm that popu-
lations are willing to undergo a certain amount of
hardship and inconvenience in working toward the
realization of their ideals.®

Whatever moral and ethical standards international
Jaw ultimately devises for its counterattack rgainst
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communism, there are two immediate requisites. The
maintenance of freedom and liberty must come frst
and foremost; and second, international Jaw must pro-
claim its absolute recognition of the moral values of
the individual as an individual. For unless freedom
and individual values are held to be the moral im-
perative of the democratic way of life, the quest for
power in the internationa! sphere remains the sole
basis for relations between states.””

From ancient times men have argued that liberty
is the goal of the democratic way of life. “Freedom,”
said Plato, “is at once the peril and the chief glory
of the democratic State.™ The impossibility of eras-
ing or replacing in the minds of men the concept of
liberty as an ideal and as a directing principle is
ironically confirmed by the fact that even Napoleon
said at St. Helena that he intended in the end to give
liberty to France and to all of Europe. If the tongues
that preached hiberty were often false, nevertheless
it appears that it was the only ideal that could be
defended and resorted to with certainty of a good
result.

A, o s 6 o e been At
5 arge outlines may be of a fairly
permanent character, 1t

: s particular content is ahway
changing with the conditions of time and place, ’I}‘Iz

one age the demand for libesty may express itself in
an insistence upon religious tolerance; to another
political enfranchisement may be its essential expres
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to those philosophies which deny the present capaci-
ties of individual man and preach reliance solely on
the wisdom of authority.

OBJECTIVES TO BE STRESSED
Maintenance of Freedom

If international law is to attempt to contro] power
with ethical and moral ideas, the democratic nations
of the world must stress the unity of such concepts
by describing and clarifying the objective and sub-
jective standards toward which they are striving.

What has been called the contagious force of ideas
is, in the last analysis, the force of the people who
embrace the idea. Therefore the objectives for which
the free democratic international society is today
struggling must be objectives in which the people of
the world can believe strongly. They must be objec-
tives that arc not only eredible but capable of arous-
ing enthusiasm; for if Western civilization as personi-
fied in international law is to use the latent power
which is inherent in the people of the world to resist
physical force and totalitarian power, it must create a
moral agency backed by such enthusiasm that popn-
lations are willing to undergo a certain amount of
hardship and inconvenience in working toward the
realization of their ideals.’

Whatever moral and ethical standards international
Jaw ultimately devises for jts counterattack against
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tant role be played by persuasion, for the development
of the concept of freedom reflects the struggle of t.he
individual for the privilege of making his own choice
of a system of values. Freedom presupposes education
rather than indoctrination, and is incompatible both
with sgaorance and with bigotry. If in consenting a
man is forced to transfer completely all responsibility,
there can be no freedom, inasmuch as liberty exists
only when each individual has suficient self-respect
Jeft to respect others.™

1n the mid-twentieth century, it is relatively easy
to say what things go to make up freedom as demo-
cratic thought conceives it, but it is extraordinarily
difficult to say how an atmosphere of freedom can be
goaranteed. It may be said that freedom can be re-
solved into a system of liberties: of speech, of asso-
ciation, of the right to share fully in political power,
of religious belief, of full and undifferentiated pro-
tection by the law.” But the question of giving these
separate hberties factual realization turns upon the
objects to which they are devoted in any particular
society at a given time. Democracy is the fairest and
most peaceful method that has been found to resolve
the conflict of interests underlying the conflict of free-
d.oms. It provides the conditions wherein sound deci-
:Kms can be reached regarding competing values, Its

s et s el e
stipulating and determining what valug
advanced, how far, and at \%hat cost to &Zgiﬂn:
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sion; to a third it may mean freedom from want or
fear.”® Therefore, although the demand for freedom
is very ancient, there can be little doubt that the con-
tent of the notion of freedom has been greatly
enriched in the course of time as each generation
through its experiments contributed a little more
knowledge of its possibilitics and its limitations.
Today there is awareness that liberty cannot be
defined in terms of the absence of responsibility. On
the contrary, it must presuppose responsibility. The
L}n’bscncc of responsibility can only he termed license,
not liberty.® While freedom is in a scnse a protest
against tyranny, it is not its opposite. Liberty is a
virtue between two different vices; the road starts
from tyranny and runs through liberty on the way to
license.** Liberty is the counterpart of sclf-responsi-
bility, for in its broadest sensc liberty connotes the
possibility, the right, and eventually the obligation
to chaose from among available alternatives. The defi-
nition of liberty in terms of responsibility automati-
cally discredits totalitarian rule, for in this day and
age it will not do to say that liberty prevails where
power is “exercised by the consent of the governed.™
Liberty involves more than this; the question is how
the consent was obtained, and what was consented to.
If a man is offered but one choice, a one-party ticket
ta which he must assent under fear of scrious reprisal,
there is no freedom. In terms of the way in which the
consent is arrived at, liberty requires that an impor-
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Libesty of one person means & decrease in the libesty
of another. Liberty must consequently always be con-
ceived, if its philosophy is to be an adequate one, as
related to law.® It can never be absolute, for some
restraints are inevitable. Some opportunities must be
denied simply because men and nations must live
with one another and move differently to the attain-
ment of adverse desires. Liberty, therefore, has to
e veconciled with the necessities of social progress;
it has to find terms upon which to live with authority.

International lfe~like all life—is essentially dy-
namic, and change s inevitable; transformations are
bound to oceur viclently unless there are provided
ways of peaceful change. If an orderly procedure of
peacehal change is ever to be established in inter-
national relations, some way must be found of sup-
porting it on that uneasy compromise between power
and liberty which is the foundation of all political
tife. It follows that the over-all freedom of each state”
must be limited by recognition of the equal need far
freedom of other states and of general standards of
human liberty.

The West at present seems o be competing with
communism for the worlds favor mainly by holding
out promises of double the materia} blessings that

mmm}t::sm hag ;o offer® This is not what the world
Is seeking nor what it needs mast, The
sather view its task as tha o

t of ereating an international
pattem of freedom based on the inheritance of the
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The net result is a series of considered judgments
representing differential specific applications of the
principles of freedom and cquality. The struggle for
freedom is morally indivisible; no man can pursue his
kind of freedom unless he is aware of the intercon-
nection of all strategic freedoms.™

A free socicty has been defined as “one that accepts
risk of diversity, partly because of a kind of mystical
respect for the unpredictable character of human
action and the unpredictable problems poscd by this
very imperfectly mastered world.”® Generally, it may
be said that the existence of freedom depends upon
the willingness to build the foundations of society,
whether national or international, upon the basis of
rational and moral justice, and to adjust them to
changing conditions in terms of reasoned discussion
and not of violence.

It can be shown that in human socicty there is no
such thing as an absolute right, since social justice
requires a continuous process of adjustment, compro-
mise, and resolution of conflicts between liberty and
the demands of social living.™ It is recognized, there-
fore, that dilferent aspects of freedom and social par-
ticipation may be of such a nature that one cannot
be advanced without some impairment of the othes,
for every system involves restraints as well as liher-
ties.” At all times men must choose between liberties,
since humanity is bound together in such a network
of relations that in many respects an increase in the
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liberty of one person means a decrease in the libesty
of another. Liberty must consequently always be con-
ceived, if its philosophy is to be an adequate one, as
selated to Jaw.® It can never be absolute, for some
restraints are inevitable, Some opportunities must be
denied simply because men and nations must live
with one anather and move differently to the attain-
ment of adverse desires.* Liberty, therefore, has to
be iled with the ities of social progress;
it has to find terms upon which to live with authority.

International lfe-like all life~is essentially dy-
namic, and change is inevitable; transformations are
bound to eceur violently unless there are provided
ways of peaceful change. If an ordesly procedure of
peaceful change Is ever to be established in inter-
national relations, some way must be found of sup-
porting it on that uneasy compromise between power
and hberty which is the foundation of all political
life. 1t follows that the over-all freedom of each state”
must be limjted by recognition of the equal need for

freedom of other states and of general standards of
Yuman Yberty,

The West at present seems to be competing, with
communisr for the world's favor maialy by bolding
out promises of double the material blessings that
communism has to offer.”* This is not what the world
Is seeling nor what it needs most, The West should
rather view its task as that of creating an international
pattern of freedom based on the inheritance of the
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great tradition of intellectual as well ns physical Ib-
erty, of self-govemnment under law, of theoretical
knowledge, of religious expesience, of originality and
enterprise. It is this that the world is seeking; such
ends will command the allegiance not only of minoti-
ties but of the masses, not only of nations of the
Western warld but of all the states of this universe.

Economics aof Freedom

In the twenticth century, with jts emphasis on ma-
terial things, the struggle for freedom has been largely
transferred from the planc of the political and spiritual
to that of cconomic rights. And freedom is increas-
ingly defined in terms of economic opportunity and
security.”

There js a deep danger in this, for at this date it
should be searcely needful to say that frecdom cannot
be secured exclusively on an economic basis. The
Soviet concept of frcedom is solely an ideological
coneept of economic conditions which have to be met
before men may be possessed of frec choices. But
men do not act like merc economic automata, and this
fact communist theory overlooks.™

Of course, hungry men are not free men. Anyone
who has ever seen hunger knows that it breeds indif-
ference to the cares of others. It does no good to talk
to hungry men of freedom, or of any other phasc of
philosaphy including religion. The best—and only—
way to deal with hungry men is ta fecd them. On the
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other hand, equation of freedom with the full belly
is a snare and a delusion.? Cattle are fattened before
slaughter, The Strasbourg goose is more assiduously
fed than any other creature, only to wind up as a
pité, Except where we are confronted with a situation
of actual starvation, the relation between the standard
of living and freedom is not simple. The problem of
the universe today is not one of hanger so much as of
poverty, and povesty is a psychologically relative
thing, A san with one car will consider himself poor
if all other citizens of his nation have a mirimum of
three cars, while he will consider himself rich if he
be the state’s sole car owner. Hence, ownership of
material goods with substantial inequality brings into
any society, national or international, a psychologjcal
element which may be seething or dormant, but which
it is dangerous to igaore.”

Poverty is furthermore relative to the degree of
freedom and power that people enjoy to change their
economic status. A Negro working in the gold mines
of South Africa may be better housed, clothed, and
fed than a Negro lving in the slums of Harlem. But
the former Yives within a society which so narrowly
c:;ncumscr‘\bes his life that be has no opportunity to
et ok s e ey
ciderably bettor 1 bt ke o efligence can con-

Communism, identifying freedom with the accept-
ance of economic determinism, overlooks the fact that
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in economics, as in every other aspect of human be-
havior, fundamental decisions are moral decisions, in-
formed or uninformed, wise or foolish, and the
probability that they will be informed and wise is
largely dependent on the extent to which the essential
freedoms pervade the social structure.® Undoubtedly
a minimal cconomic standard is a condition of free-
dom, but it does not follow that everything clsc is
uninfluential.

Therc is a widespread fallacy abroad that poverty
leads to communism.*” There is but little evidence of
this. It is rather the fact that the Communists aro
constantly hard at work among people who are in
poverty, endlessly reiterating that the only answer is
communism. And the reason Communists succeed in
this type of attack is that the democracies have been
delinquent about campaigning for essential frecdoms.
It should be eternally kept in mind that it is not pov-
erty that leads to communism, it is propaganda that
converts people to communist ideology.

Possibly it has been the greatest triumph of Marx
that in his grave he has been able to bewitch much
of the free world into accepting unconsciously the
premise that every change in the economic basis of
democracy is a step toward communism. The fear of
this phantom makes of the most extreme conservative
the most unregenerate Marxist, for he feels that any
change in the status quo, even when the status quo is
in dire need of a thorough overhauling, must be
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change in the direction of communistn. What this ex-
treme conservative fails to realize is that it is not a
matter of mechanics turning on economic structure,
but rather 2 matter of philosophical faith which guides
the free people of the free nations. Democracy will
continue to be demacracy under any form of eco-
nomic organization if the people believe in democracy,
and tyranny will constitute itself no matter how fair
the economic situation may be if the people of a
nation worship only power.**

Over and above this, we must be aware of the fact
that social xeforms by themselves are not sufficient to
prevent freedom from being destroyed by the aggres-
sive expansion of totalitarianism.*® Social conditions
in Holland, Belgium, Denmark, and Norway were
definitely superior to those of Germany, nevertheless,
that did not prevent Hitler from conquering these
nations. Social conditions fn Finland, Poland, and
even the Baltic countries were superior to those of the
Soviet Union, yet they fell before the armed might of
commumsm. In the present stage of international
affairs social reforms are doubtless necessary in many
areas of the world, but 1t is illusory to say that once
the standard of living is raised, freedom will take care
of itself. The desire for freedom is not reducible
mesely to a desire for matesial goods and services,
important as these may be. There is an frreducible
quality n the experience of uncoerced choice which
Teads men to risk their very lives in its behall.
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in cconomics, as in everv other aspeet of human be
havior, fundamental decisions are moral decisions, in-
formed or uninformed, wise or foolish, and the
probabilite that they will be informed and wise &
largely dependent on the extent to which the essential
freedoms pervade the social structure.® Undoubtedly
2 minimal economic standard is a condition of free-
dom, but it does not follow that everything else 3
uninfluential.

There is a widespread fallacy abroad that paverty
leads to communism.™ There is but little evidenes of
this. It is rather the fact that the Communists are
constantly hard at work among people who are in
poverty, endlessly reiterating that the only answer
communism. And the reason Communists suceeed in
this type of attack is that the democracies have been
delinguent about campaigning for essential frecdoms.
1t should be eterally kept in mind that it is not pov-
erty that Jeads to comnmumism, it is propaganda that
converts people to commumist idedlogy.

Possibly it has been the greatest trinmph of Marx
that in his grave he has been able to bewitch much
of the free world into accepting unconscionsly the
premise that every change in the economic basis of
democracy is a step toward comnmnism. The fear of
this phantom makes of the most extreme conservative
the most unregenerate Marxist, for he fecls that any
change in the status quo, even when the status quo is
in dire need of a thorough overhanling, must be
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fadividual is not subordinated to or manipulated by
any paser outside himself, be it the economic ma~
chine, the political machine, or the state, and in which
the individual, with his grawth and happiness, is the
aim and purpose of culture; in which life does not
seed any justification 1n saccess or anything else; 2
society in which the spirit and conscience of mankind
ate of least as hmportant as material things.?

Importance of the Individual

Freedom has no frontiers; it is coextensive with the
human race. Consequently the denial or suppression
of the rights and liberties of any people diminishes
the freedom of all mankind. This is just another way
of saying that beneath its manitold diversities of vace,
culture, and nationality, such is the essential solidarity
and organic unity of the human family that no mem-
bes may be injured without causing injury to the
whole.”

Nonetheless, it is continually reiterated that inter-
national law is principally concerned with the relations
between states, and the entrenchment of this dac.
trine has fed to vesults which cannot be condoned as
ethieat or moral. The mechanical application of a doc.
trine in both national and international law, no matter
how rationally it is applied, is not enough;*® for haw-
ever important the value the doctrine enshrines, it
should not be permitted to victimize the mozal se,
of the people of the world.*® The waorld, not\vithsia:sde
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This does not mean to imply that democracy can sit
back and rest on the laurels of past achievement. No
human institution or order of society ever stands still.
The fate of the Western world will turn in part on
its ability to meet the Soviet challenge by a successful
search for new forms of social and economic action in
which what is valid and individualistic in democratic
tradition can be applied to world problems. But in the
ultimate search, the people of the world who believe
in freedom must become increasingly aware of moral
and ethical concepts giving impetus to intemational
ideals; and these concepts cannot be found in the
quest for bread, the quest for wealth, or the quest for
power. These material things sustain no common good,
no common good will. These things, unless they are
overruled by the deeper perceptions of the common
good, divide and dissipate the world democratic com-
munity.*

The beginning of liberty is to believe in people, in
individuals with all their capacities for growth and
intelligence despite their mistakes, yet always to chal-
lenge any man’s claim to complete knowledge or com-
plete power. What the West calls democracy is the
evidence in government of these principles, the expres-
sion of a people’s respect and responsibility for them-
selves. This is the groundwork of the world that mod-
ern international law must be seeking.*

Therefore, the victory of freedom is possible only
if the world can develop into a society in which the
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state has a duty to conform and any departure from
which is to be judged by the whole community of
nations on lines dictated by humanity and justice.®®

Thus the right of local self-determination should
not, and ethically does not, cary with it the right of
any government to commit acts shocking to the con-
science of mankind, such as whalesale murder, or the
right to make slaves of jts own people™ Although
international law has long prescribed standards for a
state’s protection of aliens within its territory, nation-
als, too, should have the benefit of a fixed minimum
standard of rights and protection based on morality
and justice.”

The standard to be required of each state can, per-
haps, be defined only in general terms. Still, there does
exist a standard to which this principle of international
Y wust measure up: it must be moral, it must be
spiritnal in ess h its material —if
it is to be consistent with the nature and dignity of
hlm\a!\“y; ¥ mwust assure that right and not might
prevails, and that the soul of mankind is permitted to
triumph in the search for freedom and truth.
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ing the artificial personality called the state, is made
up of human beings, and the laws of humankind are
not, and cannot be, the dictates of the artificial entities
which we call states. Human dignity and the inde-
pendent status of the individual constitute both the
moral limit and the justification of the international
legal order.”

In recent years there has been a decided trend on
the part of democratic nations toward the recognition
that the fundamental object of intemational law, as
of most law, is the protection of the rights of human
beings. International lawyers are becoming more and
maore cognizant of the fact that the rights of man are
beset by mortal dangers and must largely remain in
the realm of theory unless they are made secure in
the firm anchorage of an international legal regimen.
The enunciation of this principle seems particularly
important at the present time, when shocking efforts
are being made in more than one part of the globe to
exterminate whole groups of human beings.*®

International law will never really play an effective
part in world affairs until it can annex to its own
sphere some of the matters which at present lie within
the doctrine of “domestic jurisdiction” of the several
states.®® Although there are important local consid-
erations which each state must be permitted to adjust
without external interference, yet this precept of statc
freedom cannot Lie absolute. There must be an indi-
cation of a general standard of conduct to which each
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{nasmuch as what have till now been considered fun-
damental rights of nations or of human beings become
mere privileges to be enjoyed upon sufferance accard-
ing to the view of expediency held by those in power.
For the democracies to discuss rules of international
Taw with totalitarian nations cannot actually be labeled
a real appeal to any law, but is mesely a balancing of
possible injuries and benefits® So long as there is a
plete disag t on the fund tal bases of
inter 1 law, afl di thereof must be
hypothetical. Moral and ethical propositions are the
first postulates of alf reasoning of modern international
law, hence all discussions of international rights or
duties, whether for nations or individuals, must be
based upon them and assume assent to them. There-
fore to speak of international Jaw with nations denying
these postulates can be nothing more than an unreal
and futile appearance of discussing law. The major
premise must be established before any argument as
to minor premises can be carried on,
) C ly, there is apparently only one real
issue in the international law field today, namely,

whether its underlying values are valid or not. As
between nations which agree that they are, inquiries
may be held as to the intemnational rules derived from
the basal propositions; but as between nations which
nsfst‘rt and nations which repudiate the fundamentals
(iang :: :;':;“?xnedr: can be no real discussion, no meet.
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The Efficacy of
Mid-Twentieth-Century
International Law

LIMITED APPLICATION OF WESTERN CONCEPTS

THE EFFECT OF TOTALITARIANISM in the modern world
has led to a severe disintegration of the international
community, and has thereby seriously impeded the
further growth of intemational law and order. A care-
ful review of the two main ideologies in the present
world conflict Jeaves no room for doubt that the entire
foundation of the community of nations based upon
international law is put at issue in the struggle, since
the principles advocated by the totalitarian nations
involve a repudiation of every fundamental clement
upon which the law of nations rests.

The view that it is the right of any nation to destroy
all rights of other nations, in pursuit of what it deems
to be the ultimate end of mankind, cannot be toler-
ated. If such a view prevails, the whole structure of
modemn international law will be without validity,

84
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Union along lines that are Christian and humani‘tarian,
expecting in return the same tmatment: and is only
now beginning to awaken to the realization that noth-
ing has ever been fartber from the Russian purpose,
Russian history, or Russian temperament than Western
concepts of Christianity, humanitarianism, liberalism,
or the golden rule? There can be no trustful and
fnendly relationship between totalitarianism and de-
mocracy, for the communists will co-operate only
when they perceive it is to their immediate interests
to do so. Lenn laid down the first rule of communist
international relations, which declares that the Soviet
Union may use the democracies as a tool, but should
never support them s an ally; and this is the guiding
principle applied by the Kremlin in its present-day
relations with the Western nations.

It is therefore necessary that democracy remain on
guard, alert, vigilant, for although communism has
often changed its methods, it does not alter its abjee-
tives. And the free world is recklessly sleeping on a
voleana if it permits itself 1o be lulled into a false

sense of security by any totalitarian program of sweet-
ness and light*

DEMOCRATIC CO-QPERATION

'Wlm then remains® It must be recalled that the
}ustox‘y of the development of international Jaw is not
the history of 2 concerted effort amang equals throngh.
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If it be agreed that nations fall under the obliga-
tions of morality, no aggregation of human beings in
any state, under any form of government, can be su-
perior to the duties of good faith, of justice, and of
humanity. No democracy, no republic, no form of
government established upon the rights of men can
continue to live in a world which rejects this view.

A study of the moves and countermoves in the
present-day condlict of power cannot but deepen the
realization of the heavy price mankind has to pay for
its failure to establish a universal pattern of law based
on ethical considerations.®* The power conflict affects
and overshadows every political, economic, and ideo-
logical problem of our time, keeping the larger por-
tion of mankind in a state of fear and insecurity, and
reducing all efforts at international conciliation to the
role of misanthropic jests.

If the absence of the United States was the weak-
ness of the League of Nations, the presence of Russia
is the weakness of the United Nations, for it is plain
that there is no middle ground between the aspirations
of democracy and the aspirations of communism.
Either man lives for the state and is subordinated to
it, or else the state exists for man, It is a fundamental
principle of Marxism that no world peace is possible
as long as capitalism and Western democracy exist.
Who will conquer whom remains for the communists
the great question of the day.*

The Western world has tended to treat the Soviet
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sot at fest seem to belong to those things ethical and
moral. But they da if they represent new Ynowledge,
new freedom, new social responsibility, new meaos of
harmonizing on the international tevel the relations of
individuals and states. For these are essential to bet-
ter democratic assaciation and affinity, which involve
more voluntary and just co-operation between nations
and groups of nakions.

Demoeracies, i they wish to survive in a world
threatened by totalitarianism, are driven to an ever
closer form of co-operation, toward taking the first
steps on the pathway leading to complete demotratic

_ internationalism, which has been aptly termed the
“fellowship of a common destiny.”® One of the most
promising hnes of prc toward the enforce-
ment and greater realization of intemational law in
this mnd-twentieth century has been through regional
controls within those geographic areas where inter-
community ideals—social, cultural, economic, and po-
litical-have permeated the basic necessities of Jife
and tcnd‘ered inseparable the conditions of coexist-
ence. This new emphasis upon democratic co-opera-

Von in all connections is the rainbow of hope beckan-
ing toward a system of uni i
iag tosvard o )ﬁ, i o .txfx‘t/'crsal fegal order in an age

idins
e 3
atom.® p s of air and

Bet co-operation is not in itself a measure of valyes
for a system of international law, Co-operation is o
the final analysis o process, it must therefore be co-
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out the globe. It is, on the contrary, a history of con-
ceptions which clarified the values for the most part
of the people who in modern times have shared the
cthics and morals of Western European civilization.”
It is necessary, therefore, to exert all possible effort to
maintain intact those values bequeathed by the past
that continue the chain of being of Western civiliza-
tion. To do this may require an open recognition that
international law today can continue to be of universal
validity only in some of its aspects, given the social
and political situation of the moment which inter-
national Jaw js at present powerless to alter. The con-
tinued fiction of the universal validity of all rules can
only do harm to the progress of international law by
giving away every advantage still retained by those
who believe in democratic world order.®

The problem at this time is to reconsider the ade-
quacy of traditional doctrines and practices for the
task of bringing into effective working relationship all
the people of the world who are willing to struggle
and collaborate for the democratic ideals. This means
that any growth in international law in thesc times
will be of but partial and not universal law; but
throngh the intensification of legal relations between
such nations as are united by common moral and
ethical values, there will develop an international law
of far greater puissance which may at some future
date become the foundation of a universal law.?

New standards of international co-operation may



X EFFICACY OF MID-TWENTIETH CENTURY LAW 89

not at frst seem to belong to those things ethical and
moral. But they do if they represent nesw lmowledge,
new freedotn, new social responsibility, new means of
harmonizing on the international Yeve) the relations of
individuals and states. For these are essential to bet-
ter demacratic association and affinity, which invalve
more voluntary and just co-operation between nations
and groups of nations,

Democracies, if they wish to survive in a world
threatened by totalitarianism, are driven to an ever
closer form of co-operation, toward taking the first
steps on the pathway leading to complete democratic

, internationalism, which has been aptly termed the
“fellowship of a common destiny.”™® One of the most
promusing lines of progression toward the enforce-
ment and greater realization of international law in
this mid-twentieth century has been through regional
controls within those geographic areas where inter-
community ideals—social, cultural, economic, and po-
litical-have permeated the basic necessities of life
and rendfered inseparable the conditions of coexist
c.nce.‘ This new emphasis upan democratic co-opera-
;X:;l :; ‘nzi dc:n:xe{;hons fxs the' raubaw of hope beckon.

ystem of universal legal order in an age

becloud i fality
be 5 ;\:‘ ed by the formidable poteutialities of ajr and

But co-operation is not in ftself & measure of valoes
f;:r a system of intermnational taw, Co-operation is in
the final analysis a process; it must therefore be co.
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operation toward something, toward some goal. It
devolves upon the members of the Western world to
continue to take the initiative in clarifying for them-
selves and for others the kind of world community in
which democratic nations would like to live, and the
kind of world community organization based on Jaw
which can guarantee security and ethical values for
all people.

The might aof freec men lies nat alone in military
force but in a combination of moral and material
strength derived from basic principles, frec demo-
cratic institutions, and a frec exercise of the right to
differ.”® To realize that might it is essential to stress
and develop unity of purpose and action, for totali-
tarianism presents to the world a united front. Democ-
racies united would be grouped upon common insti-
tutions, common interests, and a sense of community
which has developed over the centuries. No mechani-
cal panaceas can tum the tide of communism, it will
take courage, hard work, ingenuity, moral and physi-
cal fortitude, and above all the will to preserve the
things that free men prize most.

The Western nations must face the fact that they
cannot undo the present, and therefore have to build
within the given human reality and historical situa-
tion with creative patience. It may be possible to
Iessen the gap between the real and the ideal by set-
ting small modest goals all along the line: not a world
government that will forever guarantee peace, but a
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co-operative effort that will help stave off war; not two
cars in every garage, but at least a loaf of bread or 2
bowt of rice for every pesson. The free nations can-
not start with the whole world, They must begin with
those that think as they do about life and government,
with those that have the same ideals, hopes, and ideas,
The basic avowed values for which democratic na-
tions stand are those connected with human person-
ality. They are the freedoms set out in historical bills
of rights of many nations, joined now with positive
claims to the conditions necessary for the develop-
ment of the individual's socially desirable capabili-
ties.”® The only warld society into which the demo-
cratic people can enter withaut reservation will be
one in which they believe that progress toward full
realization of these rights would be secure. This then
is the socfety which a coalition of democracies should
offer to the world as the alternative to Soviet world
empire. The welfare of the human individual is the
primary object of democracy, and all international
organizations for the prevention of viclence and the
raistag of the standards of Jife would be a means to
ﬁ}is end. Demacracles must realize that the maximiza-
tion of the social well-being of the human individual is
the (?\;.)ec! of national law, and that it therefore must be
cxp\isxﬂy recognized as the object of international
I;Q‘c""i“:;‘:““ih:"‘ PeOPg do not expect absolute per-
Y P y in the f 4 not
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only to incite greater effort but tg prevent a falling into
the deadening idolatry of the actual,

There are two immediate dangers which present
democratic co-operation and coalition have failed to
overcome in trying to meet the challenge of commu-
nism. The first is that of permitting nations other than
democracies from joining fronts of states against com-
munism; for example, although with a great deal of
protest, there has been a limited acceptance of Tito's
Yugoslavia and Franco’s Spain into the charmed cir-
cle.” The effect of such action is to reduce seriously
the ideological elements and to emphasize increasingly
the struggle for power.

The second danger is that of the regimentation of
intellectual and spiritual life in the Western democra-
cies. Under the labels of anticommunist activities or of
secrecy for warfare purposes, independent progressive
thought, freedom of political discussion, and freedom
of research are hampered to an ever greater degrec."
Reliance on such regimentation, to serve the expe-
diency of the moment, may cause irreparable damage.

The attainment of an international law based on
morality and ethics is the greatest need of our time,
but there is no easy or certain solution. True demo-
cratic co-operation can lead to the expansion of
ethical insight in intcrnational affairs, to a shift in
emphasis from power politics to international justice
and the welfare of the peoples. But if the Western
world can sec only the stress on power, the victory
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will ultimately fall to the Goliath of totalitarianism,
for in this field of power totalitarianism has at its
disposal all the cruelly refined technigues, and is
therefore invinaible.!” The price of combatting power
with more poswer is the destruction of democracy and
of Western civilization. But even as Goliath presented
a naked forehead, an excellent tasget for a fatal, un-
suspected shngstone, totalitarianism’s greatest weak-
ness lies in its inability to cope with the mora} ideals
of liberty, justice, and humanitarianism.
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Conclusion

THE DEVELOPMENT OF MANKIND is marked by the
expanding scope of social sanctions to which the indi-
vidual conforms, and social sanctions with which he
becomes identified. Instead of settling their own scores
in private retaliation, men seek protection and satis-
faction under authority of law.* They surrender the
lust of vengeance for the sake of the higher values
of justice and co-operation. But law per se never
creates order out of disorder. To suppose that is to
put the cart before the horse, for order is a condition
on which the very possibility of law depends.” To be
effective, therefore, a system of law needs to be a part
of a wider system of social organization. And any
system of social organization presupposes the express
recognition of characteristic belicfs which are held in
common by the community.

The ideological aspects of the conflict between
communistic totalitarianism and democracy have be-
come primary, for the ideological conflict will con-

94
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tinue as long as the ideologies remain fundan?entally
apposed to each other. In such a situation, mtfema-
tional law in a universal sense becomes pmchcally
meaningless, inasmuch as all law finally depends for
its validity upon the existence of a common ethos,
and it is precisely that intemational ethos which is
in issue today? Because of this opposition of ideo-
loges, it is out of the question to build any abiding
international order which would include countries
working openly for a system according to one exclu-
sively national or class pattern and under the sway of
doctrines denying the very essence of a co-operative
international world.

Although the cry for an effective and just order
among all natons is urgent, there is a vast gulf divid-
ing, Soviet communism and Western democracy con-
ceming what s ethical, moral, and {ust. Demacracy,
if it is to survive, cannot afford to compromise on
these issues, for as Madame Chimng Kai-shek once
suceinetly pointed out, “That which is morally wrong
cannot be palitically right!™ And it may be added,
vor Jegally right.

. )).emf)cracy has an unfaltering belief that any social
institution or intemnational system is not an end n
wself, but rather is a means for realizing the primary
values of freedom, justice, knowledse, and human;
tarianism, since the world is as much a conse -
of the means we use as the eads we rof &uence
that actually comes to be depends pretess, the end

uvpon the moral
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qualities of the means used.® Communism, with its
dual stress on the right of one nation to impose its
will on all others regardless of their wishes, and the
right of any nation to make its people the minions of
the state rather than the state the servant of the peo-
ple, is a strong advocate of the doctrine that the end
justifies the means.® And although communists pro-
claim that their end is a better life for mankind, they
never stop to examine the evidence in order to sce
whether the means used are actually bringing the
end-in-view closer or pushing it farther away.

The victory of Western concepts of international
morality and hence international law will eventually
lie in democracy’s demonstration of its values and its
cffectiveness, and in its ability by its own ethical
example to persuade and help other peoples to choose
its way of life. The democratic nations must become
increasingly aware that something has to be done to
close the gap between the promises of the democratic
way of life and the performances in fulfilling these
promises. They cannot go along with the self-deluded
idealists who think that all that is necessary to convest
other nations to demacracy is to reaffirm its promises
mare steadfastly than ever before.” Democracy must
advocate the betterment of the system, both inside
cach nation and internationally. It must be on the
offensive, not on the defensive. It is impossible to
combat or restrain a political movement such as com-
munism by glorifying the present system or the past
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system, for it is inescapable that in any democr:mc
way of life, as in all human systems, there are serious
examples of injustice which can neither be averlooked
nor esplained away. Consequently the Westem na-
Hons must be afirmative, not pegative, in their moral
crusade against alf totalitarian regimes.

Despite defects, the democratic nations are now in
the position of conserving more than their individual
national interests, They are entrusted with the preser-
vation of a moral tradition, an international ethos.
But mere preservation will not suffice, for the demo-
cratic tradition, being dynamic in nature, demands
the constant renovation of al} social life in the light
of ethical standards which transcend the state.* These
are 1o static values in international life. Everything
grows or it must decny, and this is particularly perti-
nent in the realm of values. Within any developing
civilization, ethical concepts must accumulate fuller
and decper meanings, discarding nothing of their
essence as their denotations change, but growing with
cxxﬁ\xm\i(?n, Montesquen wamed® that the corruption
of any civitization generally begins with the corrup-
\X:); :({ x(;s underlying principles. Thus if the princi-

y ate Jost, d is Jost. If the
spirit of international law fails, then fa";ls international

taw,

It cannot be overemphasized that the dis

; ¢ disintegrati
of the WV estern world cannot be stopped by sugr:re::
ing certawn ideologies only; more §s demanded, namely
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qualities of the means used.® Communism, with its
dual stress on the right of one nation to impose ifs
will on all others regardless of their wishes, and the
right of any nation to make its people the minions of
the state rather than the state the servant of the peo-
ple, is a strong advocate of the doctrine that the end
justifies the means.® And although communists pro-
claim that their end is a better life for mankind, they
never stop to examine the evidence in order to see
whether the means used are actually bringing the
end-in-view closer or pushing it farther away.

The victory of Western concepts of international
morality and bence international law will eventually
lie in democracy’s demonstration of its values and its
effectiveness, and in its ability by its own ethical
example to persuade and help other peoples to choose
its way of life. The democratic nations must become
increasingly aware that something has to be done to
close the gap between the promises of the demacratic
way of life and the performances in fulfilling these
promises. They cannot go along with the self-deluded
idealists who think that all that is necessary to convert
other nations to democracy is to reaffirm its promises
more steadfastly than ever before.” Democracy must
advocate the betterment of the system, both inside
each nation and internationally. It must be on the
offensive, not on the defensive. It is impossible to
combat or restrain a political movement such as com-
munism by glorilying the present system or the past
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system, for it is inescapable that in any democrfxﬁc
way of life, as in all human systems, there are serious
cxamples of injustice which can neither be overlooked
nor cxplained away. Consequently the Western na-
tions must be affirmative, not negative, in their moral
crusade against all totalitarian regimes,

Despite defects, the democratic nations are now in
the position of conserving more than their individual
national interests. They are entrusted with the preser-
vation of 2 moral tradition, an international ethos.
But mere preservation will not suffice, for the demo-
cratie tradition, being dynamic in nature, demands
the constant renovation of all social life in the light
of ethical standards which transcend the state.” There
are 1o static values in international life, Everything
grows or it must decay, and this is Particularly perti-
nent in the realm of values Within any developing
civihzation, ethical concepts must accumulate fuller
and decper meanings, discarding nothing of their
cfsev]m as thewr denatations change, but growing with
o g et s o
tion ¢))f its undcr?yi%xcg“ ;rxin{x legms W“}.] the cor.mp«

iples. Thus if the princt-
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sp‘x:l of mtemational layy fails, then fails international
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the releasing of ethical and moral convictions to
arrive at a new integration of international socicty.

The twentieth-century attacks on democracy are a
challenge which should give the Western world the
courage to reappraise and reassert the fundamental
attitudes and values inherent in the democratic posi-
tion as related to international law. Democracy must
find in the challenge a new confidence in its way of
life which should Jead to an unprecedented readiness
of democratic nations of the world to unite and to
co-operate in an effort to retain human liberty and to
work toward a peaceful universe.

Creative work in the sphere of international law
necessarily requires faith in the democratic ability to
do things, and 2 plan of how to do them. If the inter-
national community is to continue again on an upward
climb, the frec world must redetermine the cthical
and moral principles underlying its philosophy of
international law and international co-operation. It
must stand ready to prove to the other peoples of the
universe that Western ideals are in verity human
ideals, and that they have far more to offer than the
materialistic drives of communism. With this momen-
tous task confronting the free world, it must never
falter in its conviction that it is possible to carry the
moral imperatives of the democratic way of lifc, na-
tionally and internationally, just as far as courage,
efforts, and powers of persuasion reach.”
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the releasing of ethical and moral convictions to
arrive at a new integration of international society.

The twentieth-century attacks on democracy are a
challenge which should give the Western world the
courage to reappraise and reassert the fundamental
attitudes and values inherent in the democratic posi-
tion as related to international law. Democracy must
find in the challenge a new confidence in its way of
life which should lead to an unprecedented readiness
of democratic nations of the world to unite and to
co-operate in an effort to retain human liberty and to
work toward a peaceful universe.

Creative work in the sphere of international law
necessarily requires faith in the democratic ability to
do things, and a plan of how to do them. If the inter-
national community is to continne again on an upward
climb, the free world must redetermine the ethical
and moral principles underlying its philosophy of
international law and international co-operation. It
must stand ready to prove to the other peoples of the
universe that Western ideals are in verity human
ideals, and that they have far more to offer than the
materialistic drives of communism, With this momen-
tous task confronting the frec world, it must never
falter in its conviction that it is possible to carry the
moral imperatives of the democratic way of life, na-
tionally and internationally, just as far as courage,
efforts, and powers of persuasion reach.’
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1f hbeety or morahty ¢ the ruling principle of his and our essen-
nal attnbute, it can and must regulate the satisfaction of
physical necds which are called economic or material . | Dut in
the continual stoaping to control our economie needs, 2ud by cons
tact wath them, it runs the risk of confounding ruled and vuler, of
degrachng ltherty and ideattfying it with the maerials which it
canlrols, or of araking #t conditional 2nd dependent on these 1o~
torials. Az an antidote to s we must semind oursches that
berty 1s 2 way of hie, an cternal cia docendi et agendi, not a par-
ticular possession nor & way of solving economic problems, still
lesy the actual or proposed salation of any particular problen
Croce, My Philosophy 112 (1919).
82
By stressing that opinions are not passne clements in the soctal
process, we have, of covrse not meant o make them altogether
independent of snaterdal forees The sverv fact that epmons to an
estent ase opportunistic imphes that they will change ss u result

of every other clange in social emsiropment
2 Myrdal, An Ameriean Dilermupa 1033 (18412

83, Wormser, The Law 484 (10404,

33 Cahn, The Sense of Inpmstice, An Anthropocentnie View
of Law 92 (1248) Sce abso Becker, Moadem Democeracy 82
{1841): “What the average man pow necds 1 the opportunity
10 acquire by his own effost. »n an oceupation for which he s
fitted, the economic security which ss essentiat to decent and
independent living ™

35. Hook, supra note 23, at 117

86, = . the econame tal could wag the entire dog, then
ethics and Jaw arc out  ” Hocking, The Spirit of Workd Pob-
ties 405 (1932).

87, Naturally, as Ewstem has succtnetly stated T A emplhy
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27. Ginsberg, Reason and Unreason in Society 274 (1848).
28. Lloyd George phrased it thus: “Liberty has restraints
but no frontiers.” Quoted in Fuller, Thesaurus of Epigrams
185 (1948 ed.).
29. Parker, “Liberty and Law: The Role of Law in 2 Free
Socicty,” 36 A, B. A, J. 523 at 534 (1950).
80. Burgess, The Reconeiliation of Government with Liberty
30 (1915).
3L Croce points out:
If liberty or morahty is the ruling principle of life and our essen-
tial attnibute, 1t can and must regulate the sabisfaction of those
physica) necds which are called economic or material.,, . But in
the continual stooping to contro} our economic needs, and by con-
tact with them, it russ the risk of confounding ruled and ruler, of
degrading liberty and identifying it with the matenals which it
controls, or of making it itional and dependent ou these ma-
terials, As an antidote to this we must remind ourselves that
Lbesty is a way of life, an etemnal via docend? et agendi, not a par-
ticular possession nor a way of solving economic problems, still
less the actual or proposed solution of any particular problem.
Croce, My Philosophy 112 (1949).
32,

By stressing that opintons are not passive elements in the social
process, we have, of course pot meant to make them altogether
ndependent of material forces The very fact that opinions to an
extent are opportunstic implies that they will change as a result
of every other change in soctal environment.

2 Myrdal, An American Dilemma 1033 (1944).

33. Wormser, The Law 484 (1849).

34. Cahn, The Sense of Injustice, An Anthropocentric View
of Law 92 (1949). See also Becker, Modern Democracy 62
(1941): “What the average man now needs is the opportunity
to acquire by his own effort, in an occupation for which he is
ftted, the economic secunty which is essential to decent and
independent living.”

35. Hook, supra note 25, at 117.

36, “...if the economic tail could wag the entire dog, then
othics and Jaw are out.. ” Hocking, The Spirit of World Poli-
es 495 (1932).

37. Naturally, as Einstein has succinctly stated, “An empty
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48 Brown, “World Law,” 40 Am J. Int1L. 159, 160 (1946).
Merriam offers the foll g words of g :
Pawer 15 not strongest when 1 uses violence, but weakest, It 18
soongest when 1t employs the tnstrumments of substitution and
counter attraction, of allurement, of participation rather than of
exclusion, of education rather thaa of anmihlavon Rape 15 not
evidence of tesistible power in politics or 1 sex.

Merriam, Political Power 179-80 (1934).

49, Brierly, The Law of Natons 75, 76 (4th ed. 1849).

50. International Law of the Future, American Bar Assoc,
Monograph 35 (1944)

5L ™...no government ruling uts people by force can be
considered as having secured domestic peace, and no govern-
ment at war with its own people can be relied upon to keep
peace with the rest of the world” Salvador de Madariaga as
quoted in the N. Y. Times, p. 21, Aug. 10, 1951

52. 1 Hyde, International Law 211 (2nd ed 1945).

Chapter 7. The Efficacy of Mid-Twentieth Century
International Law

1. Root, “The Declaration of Raghts and Duties of Nations,”
18 Am | Iat1L. 211 (1916).

2. "It 15 useless for sheep to pass vesolutions in favor of
vegetananism whale the wolf remains of a different opinion.”
Dean Inge, Fuller, Thesaurus of Epigrams 86 {1948 ed.).

8. See for example, “Maor Problems of Unnted States For-
eign Policy 1950-1951,” prepared by the staff of the Interna-
tional Studies Group of the Brookings Institute {1950). See
akso Will, “International Law and Global Tdealogical Con-
Bict” 45 Am J. Int1 L. 648 (1951).

4. Kravchenko, I Chose Freedom 424 {1848). .

5 Coole, A Generation on Tria) 39 (1830). Rousseay de-
?!:nmLl "It ‘:s \lse\‘e;s to distingwish the character of 2 nation

Tom the objects they esteem,

_—the plnnmp\c,y for all these things depend on

Contraet T 7 and are necessarily intermixed” Social
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fear of their own rights and their own security.” 17 Dep't State
Bull. 81 (1847).

44, Jessup has shown the decisive inroads which practice
has made upon this doctrine that only states are subjects of
international faw, and further has proven that persons, and
bodies other than states, have in many respects acquired 2
status in international law. See Jessup, “The Subjects of the
Maodern Law of Nations,” 45 Mich. L. Rev. 383 (1847); Jessup,
A Modern Law of Nations (1948).

45. “.. . the world cannot be ruled by logic alone, and no
ideal end gives to any man (or group) absolute power over
the lives of others.” Hunt, The Theory and Practice of Con-
munism 211 {1951).

46. The world-wide discussions of the Nuremberg trials
exemplify the dangers of a purely doctrinal approach. It was
claimed by strict doctrinarians that the charter for the trials
created law after the commission of the offense—ex post facto
Iaw. This was not only a hmited but also a dangerous point
of view, for where there is a deliberate and flagrant violation
of widely accepted standards, and where such a violation
necessarily involves death and misery for millions, it is more
important to eondemn and punish such conduct than to follow
the principle of retroactivity. The ultimate guestion unded.y~
ing the trials at Nuremberg was whether or not the judic_xal
trial of Nazi conspirators would do mere to promete security
in the future, would do more to enhance the intemational
moral values at stake, than would their summary execution or
their being allowed to go free under the lee of some mechani-
cal manipulation of a doctrine that was invented to protect
private individuals in a national government from the arbi-
trary power of that government. Sce Shawcross, “The Place
of Law in International Affairs,” 15 Geo. Wash. L. Rev. 121
(1947} »

47, Scott, “A Single Standard of Morality for the Individ-
ual and the State,” Proccedings of Am. Soc. Int] L. 10 at

19 (1932).
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sSeing our common ideas of justice and buman wmt.h:
sl"l:lflf;:ngﬁ Spaak of Belgium added: “The Norfhv Athnbs
Pact is an ask of faith in the destiny of Westem.cmbuhm
Bevin of the Umted Kingdom declased: “We are in the process
of enthoning and making p the use of yeason against
Sorce ... At last democracy is no longer a sexdes of isolated
units. It has become a colesive organism, determined to
fulfilf its great o0se.”

9. Hsgx-hai,p%c Moral Basis of World Peace,” 238 The
Annals of the American Academy of Pol. & Soc. Sci. 79 (1948).

13, Kohn has smd* “Democracy, which has grown up in the
Tast 800 yenrs, rep with s ewphasis upon individual
responsibility end individual decinions, the most difficult
soctetal system, requiring a definite human maturity” Kobn,
“Fascism,” 9 Eneyclopaedia Britannica 103 (1851 ed. ).

14 Katz, “World War II and Legal Trends” as set forth in
Puttkammer, War apd the Law 7 {1944).

There has beep a dangerous inclination at certain periods
in the hustory of democratic nations to commit the moral
fallacy of treatiog persons ss things, eg, in the early mini-
mum wage case (Adkins v, Childsen’s Hospital, 261 U, 8. 533
11923} 1n the Unmted States, the Supreme Court implied that
in principle there can be no dufference between the case of
sellmg one's labor and the case of selling goods. This is &
false assummption from an axiological viewpoint, for there is a
vast difference between peaple and things The essence of
things 1 thewr functions, whereas the essence of petsuus is pot
thewr functions but their unique personalities. The strength of
any communtty, therefore, Lies 1 the degree wn which its

members freely and strangly adhere to the principle that the
inmnsic value of the indi
" N

: : vidual 15 supreme. For an excellent
of an 1 ap h (axiology 35 the science
of values, it discorers, deﬁnes,rand orders theb'm]ues that it is
proper for wan and socety to vealize, and the content of law
s then controlled and udged by s faithfulness to these
value norms) to law, see Hartman, "Vajue Analysis of Legal
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8. Schmid, “‘Co-existence’'~A Lesson from History,” N, Y.
Times Magazine p. 11, August 12, 1951 It is there pointed out:
There were many good idealists among the Czechs.. . inclned
to take at face value the assertions from the Soviet Union.. . of
ood will and peaccful intentions.... {They] ignared the fact
that the cthics of world communism do not sequire communists
to keep faith with non-communists. . .., It had been hard for the
Cazechs to leam this lesson for they had been brought up in the
school of Western Democracy. Their tragedy will have served
some purpose only if the rest of the warld can learn what the

lesson was in the Czech’s defeat.

7. Schwarzenberger, A Manual of Internatiopal Law 5
(1947).

8. The Royal Institute for International Affairs points out
in its monograph, Defense in the Cold War (1950}, that in the
Communist camp there is no reluctance to use force and the
threat of force for what are regarded as proper ends. And
since the Communists think that the weakness of the Western
world lies in jts tendency to sit back or to follow the estab-
Iished rules which heretofore have governed dealings with
other civilized nations, the Communists will play these two
trump cards to the hilt.

9. Schapiro, The World in Crisis (1950) declares at p. 40:

As the Charter recogmized the mherent nght of self-defense, it
anthorized the formation of mutual defense pacts within the
iramework of the United Natwons, by natons in the same region

If peace could not be realized on 2 world basis, the next best

thmg was to endeavor to protect certain areas from aggression. . ..

The first regonal pact appeared in the Western Hemisphere. A
f the Latm-A states and the United

States was held i Rio de ]’a‘ncuﬂ tn 1947, and adopted 2 treaty

of mutual defense.

10. Kohn, Histary of Nationalism in the East 2 (1930). See
also Holborn, The Political Collapse of Europe 192:93 (1951},
who points out that democratic co-operation does not involve
the sacrifice of and which i e
historieal heritage of each nation, but involves only common
arrangements for defense and internal prospenty.

11. At the signing of the Atlantic Pact in Washington on
April 3, 1949, President Truman stated- “We are determined
to work together to provide better lives for our people without
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sacnficing our common deas of justice and tuman worth,”
Paul-!lex;gri Spask of Belgium added: “The North A!]:?ntis
Pact s an act of faith in the destiny of Western civilization.
Besn of the United Kingdom declared: "We are in the process
of enth g and making p. t the use of reason against
force.... At hast democracy is no Jonger a series of isolated
units. It has become a cohesive organism, determined to
fulfill its great purpose”

12, Hsinhai, “The Moral Basis of World Peace,” 258 The
Annals of the Amencan Academy of Pol. & Sec. 8¢i. 79 {1048).

13 Kohn has said: “Democracy, which has grown up
Tast 500 years, ts with its emphasis upon indi
responsibility and individual decisions, the most cifienlt
societal system, requuring a definite human maturity.” Kohn,
“Fascism” 9 Encyclopaedia Bntannica 103 (1851 ed.).

14 Katz, “World War 11 and Legal Trends” as set forth in
Puttkammer, War and the Law 7 (1944).

There has been a dangerous inclination at certain perods
in the Wstory of demotratic nations to commit the moral
fallacy of treating persons as things, e g, in the early mini-
mum wage case {Adkins v. Chldren’s Hospital, 261 U. §. 525
11823]) 10 the Umited States, the Supreme Court implied that

in principle there can be no difference between the case of
seling one’s labor and the case of sellng goods. This is a
false geal point, for there is a
vast difference between people aud things, The essence of
$hungs 15 their functions, wheress the essence of persons is not
thewr functions but their umque persomabities. The strength of
any community, therefore, lies in the degree in which its
members freely and strongly adhere to the principle that the
I;ﬂrmxu: value of the individual is For an excell
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Decisions,” 12 Ohio St. L. |, 23 ¢(1951).

15. For a discussion of present-day Yugoslavia see Bird-
wood, “Dilemma in Yugoslavia,” 5 World Affaics 48 (1951);
‘far a review of the present Spanish Goverament sec Moyal,
“Whither Spain?” 5 World Affairs 296 (1951).

16. In The Loyalty of Free Men (1951) Barth states at p. 7

“Loyalty” has become 2 cult, aq obsession fn the United States.

But even loyalty itself is now deSned negatively. It is thought of

not so much in terms of an affirmative faith in the great purposes

for which the American nation was created as in terms of sterco-

types the mere questioniog of which s deemed “disloyal” The

whale postivar secent is on thing called “un-A s~
3 hyph d for hodo s «.. The very diversity

which was the wellspring of Joyalty 1 the past is now distrusted
See also Biddle, The Fear of Freedom {1952).

17. Toynbee aptly demonstrates: " .. we may infer from the
foregoing survey that an improvement in military technique
is usually, if not invariably, the symptom of a decline in civili-
zation.” War and Civilization 140 (1950).

Chapter 8. Conclusion

L. Jeukins, “The Role of Ethical Valucs in Legal Decisions,”

12 Ohio St. L. J. (1941) declares at p. 45:

Man persists in the assertion of fus ndividuality, and so estab-
Jishes socicties that eshibit great hoterogenesty of statns and
function. And then a second step acours Man transfers his sell-
assertion from the level of the actval to the level of the ideal,
He not only does in fact enunciate tus mdrstduat status and pursve
his private interests; he declares that he 15 night m daing so, and
that society taust confirm and promote his claim. This act constl
tutes the proclamation of human digmity. What is bere asserted
is the doctrine that the locus of socw} valve hes ln indwidual
men, Man now becomes an end in fumself, and socrety becomes
a Means to this End Socicty is still the ultinate repository of
organized human power, but this power 15 now dedicated to pur-
poses that are sup: Al This completes Qi genesis
of faw, Law is now envisaged as a desice for defining and assur-
g, the sanctity of the individual, and for admmstering n value
system that is based on pessonal self-realization Then law s
called upon 1o estabhsh certam himits wathun which self-assestion
is guarmntecd but beyond which it is restrained




NOTES 2

2 *Law and government did mot create civilization; b_ut
civilization created law and government.” Burns, The Morality
of Nations 233 (1918). .

3. Croce, Politics and Morals 113 (1945), states:

The Authortarian theory ... sees the Yberal theory as its direct
enemy...upen this enemy 1t always kries to inflict all possible
hnrm....Tgxosnthtsh 2 be, because the conflict between the
twa 15 without solution, inasmuch a¢ 1t does not hinge upon par-
ticular matters, which admtt practical compromises, but v foal
matters, which 4o not adnvit compromises,

4. N Y. Tumes, p. 4, Jan 9, 1950.

5. Steinberg, Verdict of Three Decades 620 (1950).

6. Id. at 621

7. It has been said: *It should need no emphasis that one
condition of the survival of a free society is 2 vision, fortified
with reasonable hapes of fulillment, by the peoples of the
world of what a free society can offer.” McDougal, "The Role

of Law m World Politics,” 20 Miss, L. ]. 53 at 253 (1849).

8. Wilson, Elements of Modern Politics {1936), declares
atp fld.
Purposne mntemationalism 15 on 4 moral plase, mvolving hughly
organized cultural and political cooperation. The theorebical basis
of international ackion must be tts appeal to men, ot ouly in
terms of preventive medicine, but also through a moral pasitive-
oess that equals the moral positiveness of the state,
9 As stated by Hutcheson, Law as Liberator 12 {1837).
10 Canol, Persuade or Perish 359 (1948). James Truslow

Adams has @ d that eternal vigyl

Lberty, but that eternal anxety is also the fate of free men.

Freedom, edrted by Anshen, B 112 (1840).

is the price of
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Decisions,” 12 Ohio St. L. ], 23 (1951).

18. For n di ion of y day Yugoslavia sce Bird-
wood, “Dilemma in Yugoslavia,” 5 World Affairs 48 (1951);
for a review of the present Spanish Government sec Moyal,
“Whither Spain?” 5 World Affairs 206 {1951).

16. In The Loyalty of Free Men (1951) Barth statesatp. T

“Loyalty” has become a cult, an obscssion in the United States

But even loyalty itself 15 now defined negatively, It {s thought of
not so much 1 terms of an affimative fath n the great purposes
for which the American nation was created as In terms of sterco-
types the mere questioning of which is decmed “disloyal” The
whole postwar accent 15 on something called “un-Americanism”™

a hyphenated synonym for unorthodosy,.. The very diversity

which was the wellspring of {oyalty 1n the past is now distrusted

See also Biddle, The Fear of Freedom (1952).

17. Toynbee aptly demonstrates: *. . . we may infer from the
foregoing survey that an improvement in military technique
is usually, of not invariably, the symptom of a decline in civili-
zation,” War and Civilization 140 (1950).

Chapter 8. Conclusion

1. Jenkms, “The Role of Ethical Values m Legal Deeisions,”

12 Ohio 8t. L. J. (1841) declares at p. 45;
Man persists in the assertion of lus inciuidualty, and so estabs
Lishes socteties that edubit great heterogenety of status and
function. And then a second step oceurs Man transfers his sclf
assertion from the level of the actual to the Jevel of the ideal
He not oaly does 1n fact enunciate his idividual status and prrsug
hus private interests, he declares that fie 5 rght in domg so, and
that soclety must confirm and promate his claim, This act consti-
tates the proclamatton of human digmity What 35 here assested
is the doctnne that the locus of socual value hics i ndivadual
men, Man now becomes an end 1 hnuself, and society becomes
2 Means to this End. Socicty »v stll the ulumate repository of
orgamzed homan power, but this power &8 now dedieated to pute
poses that ate supra-soctal This condition completes the genesiy
of law, Law fs now envisaged as a device for defining and assirs
1ng the sancbity of the mdividual, and for admunistering & value
system that 15 based on porsonal self-xcahization Then Jaw ds
called upon to establish cortamn lunits withn whuch self-assestion
fs guaranteed but beyond which i restramed
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